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PROPOSED  RULES 


PENSION  BENEFIT  GUARANTY 
CORPORATION 
[  29  CFR  Part  2608] 

ALLOCATION  OF  ASSETS 

Proposed  Determination  of  Payable 
Benefits 

Section  4044  of  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974  (here¬ 
inafter  “the  Act”)  requires  that  upon, 
the  termination  of  a  defined  benefit  pen¬ 
sion  plan  the  assets  of  such  plan  be  allo¬ 
cated  among  six  priority  categories.  The 
allocation  of  plan  assets  affects  the  de¬ 
termination  of  what  benefits  are  fimded 
by  plan  assets,  whether  a  terminating 
plan  covered  by  the  insurance  provisions 
of  Title  TV  of  the  Act  has  sufficient  assets 
to  pay  all  benefits  guaranteed  by  such 
insurance  provisions,  the  amount  which 
the  PBCJC  must  pay  from  its  insurance 
funds  to  cover  guaranteed  benefits,  and 
consequently  the  amount  of  liability 
which  will  be  imposed  on  the  sponsoring 
employer  imder  section  4062  or  4064  of 
the  Act. 

Notice  is  hereby  given  that  the  Pension 
Benefit  Guaranty  Corporation  (herein¬ 
after  “the  PBGC”)  proposes  to  amend 
Chapter  XXVI  of  TiUe  29,  Code  of  Fed¬ 
eral  Regulations,  to  add  a  new  Part  2608, 
set  forth  below,  which  implements  sec¬ 
tion  4044  of  the  Act. 

This  proposed  regulation  was  prepared 
by  the  staff  of  the  Pension  Benefit  Guar¬ 
anty  Corporation  at  the  request  of  the 
Board  of  Directors  of  the  Corporation. 
With  the  understanding  that  this  Is  a 
staff  document  without  the  Board’s  en¬ 
dorsement  of  the  policies  underlying  it, 
the  Board  authorized  publication  of  this 
proposed  regulation  in  the  Federal  Reg¬ 
ister  to  invite  public  comments  and  sug¬ 
gestions  that  will  assist  the  Board  in  its 
consideration  of  the  regulation  to  be 
finally  adopted. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments  to  the 
OfiBce  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  Room 
7200,  2020  K  Street  NW.,  Washington, 
D.C.  20006.  Each  person  submitting  com¬ 
ments  should  include  his  name  and  ad¬ 
dress,  Identify  this  notice,  and  give 
reasons  for  any  recommendations.  Com¬ 
ments  should  be  submitted  on  or  before 
December  4, 1975.  Copies  of  written  com¬ 
ments  will  be  available  for  examination 
for  a  reasonable  period  by  interested 
persons  in  the  Office  of  Communications 
of  the  PBGC,  Room  No.  7100,  2020  K 
Street  NW.,  Washington,  D.C.  20006,  be¬ 
tween  the  hours  of  9  a.m.  and  4  p.m. 
This  proposal  may  be  changed  in  light 
of  the  comments  received. 

Statutory  Purposes 

The  proposed  regulation  is  based  on 
the  PBGC’s  view  that  section  4044  re¬ 
quires  that  the  assets  of  a  terminating 
plan  be  allocated  so  as  (a)  to  provide 
that  the  value  of  a  participant’s  volun¬ 
tary  contributions  be  protected  by  first 
allocating  assets  to  those  contributions, 
(b)  to  provide  that  the  remaining  assets 


be  allocated  sequentially  to  the  remain¬ 
ing  priority  categories  listed  in  section 
4044(a)  of  the  Act,  and  (c)  to  discour¬ 
age  plans  from  being  structured  in  a 
manner  intended  to  unreasonably  divert 
assets  away  from  guaranteed  benefits  to 
non-guaranteed  benefits. 

Basic  Approach 

First,  the  total  benefits  iiayable  under 
the  plan  with  respect  to  each  participant 
are  divided  among  the  priority  cate¬ 
gories  established  in  section  4044  of  the 
Act. 

Next,  each  participant’s  benefit  as¬ 
signed  to  a  priority  category  is  divided 
between  (1)  that  portion  of  the  benefit 
which  would  be  guaranteeable  under  the 
guaranteed  benefits  regulation  contained 
in  Part  2605  of  this  chapter  if  the  insur¬ 
ance  limitations  contained  in  section 
4022(b)  of  the  Act  which  are  incor¬ 
porated  in  that  regulation  did  not  apply, 
and  (2)  that  portion  of  the  benefit  which 
could  not  be  guaranteed  even  if  the  in¬ 
surance  limits  were  disregarded.  The 
guaranteeable  portion  of  the  benefit  is 
called  a  “basic  typ>e  benefit”  and  the  por¬ 
tion  not  guaranteeable  a  “non-basic  type 
benefit.”  The  purpose  of  this  division  of 
a  participant’s  benefit  assigned  to  a 
priority  category  between  basic  and  non- 
basic  type  benefits  is  twofold.  First,  it 
allows  the  values  of  the  same  type  bene¬ 
fits  assigned  to  a  higher  priority  cate¬ 
gory  to  be  subtracted  from  the  value  of 
such  benefits  assigned  to  a  lower  priority 
category  in  accordance  with  section  4044 
(b)(1)  of  the  Act  which  provides  that 
the  amount  allocated  under  one  priority 
category  shall  be  adjusted  for  any  al¬ 
location  of  assets  with  respect  to  that 
benefit  under  a  prior  category.  Second, 
it  enables  the  identification  of  those 
types  of  benefits  which  would  be  guaran¬ 
teed  under  Part  2605  of  this  chapter  so 
that  one  can  determine  whether  the  plan 
is  sufficient,  i.e.,  has  adequate  assets  to 
pay  all  guaranteed  benefits,  or,  if  it  is 
insufficient,  the  amount  of  the  liability 
for  payment  of  guaranteed  benefits. 

After  a  participant’s  benefits  have 
been  divided  into  basic  and  non-basic 
types,  the  value  of  each  tyi>e  of  benefit 
in  each  priority  category  is  computed 
according  to  the  valuation  factors  pre¬ 
scribed  by  the  PBGC.  Then,  the  total 
value  of  the  benefits  assigned  to  a 
priority  category  is  determined  by  sum¬ 
ming  the  values  of  all  benefits  assigned 
to  that  priority  category. 

Next,  the  assets  of  the  plan  are  allo¬ 
cated  sequentially  to  each  priority  cate¬ 
gory.  If  the  assets  allocated  to  a  priority 
category  are  insufficient  to  satisfy  in  full 
all  benefits  in  that  category,  such  assets 
are  allocated  pro-rata  among  the  bene¬ 
fits  of  participants  in  such  category 
based  on  the  ratio  that  the  sum  of  the 
value  of  all  of  a  participant’s  benefits  in 
that  category  bears  to  the  total  value  of 
the  benefits  in  such  category.  This  will 
accomplish  the  first  purpose  of  section 
4044  which  is  to  assure  that  assets  are 
allocated  in  order  to  the  priority  cate¬ 
gories,  and  within  tho.se  categories,  di¬ 
vided  proportionately  among  the  benefit 
values  of  the  participants. 


Although  the  assets  allocated  to  prior¬ 
ity  categories  1  through  4  and  priority 
category  6  are  to  be  allocated  pro-rata 
among  the  benefits  of  the  participants,  a 
sp>ecial  rule  is  establish  in  section  4044 
(b)  (3)  of  the  Act  for  assets  allocable  to 
priority  category  5.  Under  this  special 
rule,  which  is  embodied  in  §  2608.4(d) 
(2)  of  the  proposal,  assets  allocable  to 
priority  cat^ory  5  are  distributed  first 
to  those  participant’s  benefits  which 
would  have  been  allocated  to  priority 
category  5  on  the  basis  of  the  plan’s  pro¬ 
visions  which  were  in  effect  at  the  begin¬ 
ning  of  the  5  year  period  ending  on  the 
date  of  termination.  If  the  assets  so  al¬ 
located  are  sufficient  to  pay  all  such  ben¬ 
efits,  the  assets  are  allocated  on  the  basis 
of  the  participant’s  benefits  which  would 
be  in  category  5  taking  into  account  the 
first  plan  amendment  during  the  5  year 
period.  This  process  is  repeated  for  sub¬ 
sequent  amendments  dmdng  the  5  year 
period  ending  on  the  date  of  plan  ter¬ 
mination  until  either  all  assets  allocable 
to  category  5  are  exhausted  or  all  plan 
amendments  within  the  5  year  period  are 
included  in  the  computation.  If  the  plan 
assets  are  exhausted  before  all  benefits 
are  assigned  under  plan  amendments,  the 
assets  allocable  to  the  plan  amendment 
for  which  benefits  were  being  assigned 
when  the  assets  were  exhausted  are  al¬ 
located  pro-rata  among  the  benefits  of 
participants  under  that  amendment. 

Once  the  assets  are  allocated  to  each 
participant’s  benefits  in  a  priority  cate¬ 
gory,  they  are  first  applied  to  his  basic 
type  benefits,  and  any  remainder  is  then 
applied  to  his  non-basic  type  benefit.  For 
example,  assume  a  plan  with  partici¬ 
pants,  A  and  B,  each  having  a  benefit  val¬ 
ued  at  $10,000  in  priority  category  3. 
However,  $5,000  of  participant  A’s  benefit 
is  the  result  of  a  non-basic  temporary 
annuity,  while  all  of  participant  B’s  ben¬ 
efit  is  a  basic  type  of  benefit  which  would 
be  fully  guaranteed.  If  there  is  a  total  of 
$16,000  in  plan  assets  allocable  to  prior¬ 
ity  ctegory  3,  $8,000  in  assets  would  be 
allocable  to  each  participant’s  benefit. 
Under  the  approach  in  the  proposal  par¬ 
ticipant  A  would  receive  $8,000  from  the 
plan  and  nothing  from  the  PBGC  because 
the  $2,000  benefit  not  payable  from  plan 
assets  is  a  non-basic  type  benefit.  Partici- 
l>ant  B,  on  the  other  hand,  would  receive 
a  total  benefit  of  $10,000,  $8,000  from  the 
plan  and  $2,000  from  the  PBGC.  This 
will  prevent  diversion  of  PBGC  funds  to 
n<m-guaranteed  benefits  by  plans  which 
attempt  to  build  up  the  non-basic  type 
benefit  which  would  be  in  priority  cate- 
-  gory  2  or  3. 

Finally,  all  of  the  assets  allocated  to 
the  value  of  a  participant’s  basic  type 
benefits  throughout  the  priority  cate¬ 
gories  are  added,  and  the  total  sub- 
stracted  from  the  participant’s  guaran¬ 
teed  benefit,  calculated  imder  the  regu¬ 
lations  of  the  PB<3rC,  to  determine  the 
amount,  if  any,  by  which  the  plan  as¬ 
sets  are  Insufficient  to  provide  that  par¬ 
ticipant  his  guaranteed  benefit.  The  total 
plan  asset  insufficient  is  equal  to  the  sum 
of  the  insufficiencies  with  respect  to  each 
participant. 
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Priority  Category  1 
VOLUNTARY  EMPLOYEE  CONTRIBUTIONS 

Voluntary  employee  contributions  con¬ 
sist  of  contributions  to  a  plan  by  an  em¬ 
ployee  which  are  not  required.  Under 
the  Act,  benefits  attributable  to  such 
contributions  are  treated  as  benefits  de¬ 
rived  from  a  separate  individual  account 
plan,  and,  as  such,  pursuant  to  section 
4021(b)  (12) ,  are  not  guaranteeable.  Sec¬ 
tion  2608.6  of  the  proposal  provides  that 
the  value  of  the  benefits  derived  from 
voluntary  employee  contributions  is 
equal  to  the  separate  account  maintained 
in  the  pension  plan  for  such  contribu¬ 
tions,  or,  if  no  such  separate  account  is 
maintained,  the  total  of  such  contribu¬ 
tions. 

Priority  Category  2 

MANDATORY  EMPLOYEE  CONTRIBUTIONS 

Section  2608.7  of  the  proposal  estab¬ 
lishes  the  rules  for  determining  the  value 
of  accrued  benefits  derived  from  manda¬ 
tory  employee  contributions.  It  deals  with 
two  distinct  situations.  First,  plans  which 
are  subject  to  section  204(c)  of  the  Act 
which  prescribes  the  method  of  deter¬ 
mining  that  portion  of  an  accrued  bene¬ 
fit  that  is  derived  from  mandatory  em¬ 
ployee  contributions  and  that  portion 
that  is  derived  from  employer  contribu¬ 
tions,  and,  second,  plans  which  are  not 
subject  to  section  204(c)  of  the  Act. 
These  latter  plans  are  comprised  of  plans 
which  terminated  or  will  terminate  be¬ 
fore  section  204(c)  of  the  Act  becomes 
applicable  to  them. 

Under  the  Act  it  is  contemplated  that 
the  value  of  a  participant’s  benefits  de¬ 
rived  from  his  mandatory  contributions 
should  be  protected  to  the  greatest  ex¬ 
tent  possible,  and  that  his  accrued  bene¬ 
fit  derived  from  his  own  contributions 
will  have  a  value  at  least  equal  to  the 
aggregate  of  those  contributions.  Ac¬ 
cordingly,  under  both  major  subsections 
of  proposed  §  2608.7,  setting  forth  the 
manner  of  determining  the  value  of  a 
participant’s  accrued  benefits  derived 
from  his  mandatory  contributions,  the 
value  of  such  benefit  is  under  all  circum¬ 
stances  equal  to  the  participant’s  ac¬ 
cumulated  mandatory  contributions. 

As  previously  noted,  proposed  $  2608.7 
(a)  applies  to  plans  subject  to  section 
204(c)  of  the  Act,  and  accordingly  ac¬ 
cumulated  employee  contributions  are 
determined  on  the  basis  set  forth  in  sec¬ 
tion  204(c),  except  that,  as  provided  in 
section^4044(b)  (5) ,  distributions  to  an 
employee  from  the  plan  are  deducted  in 
determining  his  mandatory  contribu¬ 
tions  for  purposes  of  allocating  the  assets 
of  a  terminated  plan.  Thus,  under  pro¬ 
posed  §  2608.7(a)  (1)  accumulated  em¬ 
ployees  contributions  are  equal  to  the 
total  mandatory  employee  contributions 
plus  applicable  Interest  on  such  contri¬ 
butions  less  any  distributions  of  benefits 
under  the  plan  before  the  date  of  ter¬ 
mination.  Total  accumulated  contribu¬ 
tions  equals  the  total  mandatory  contri¬ 
butions  of  the  employee  plus  Interest,  if 
any,  provided  by  the  plan  before  the 
effective  date  of  section  204(c)  of  the 
Act  Plus  employee  contributions  made 


after  that  date  and  interest  of  5  percent 
on  the  total  accumulated  mandatory  em¬ 
ployee  contributions  in  the  plan  cc»n- 
ix>unded  annually  for  all  years  after  sec¬ 
tion  204(c)  becomes  effective  for  that 
plan.  Any  benefits  distributed  under  the 
plan  plus  interest  (computed  for  each 
year  at  the  rate  applicable  to  employee 
contributions)  on  such  benefits  is  sub¬ 
tracted  from  the  above  total  to  deter¬ 
mine  an  employee’s  accumulated  con¬ 
tribution.  Using  the  accumulation  rules, 
conversion  factors,  and  related  limita¬ 
tions  developed  by  the  Internal  Revenue 
Service  under  the  Act,  the  PBGC  will 
determine  the  benefit  accrued  for  normal 
age  retirement  derived  from  employee 
contributions.  The  value  of  this  benefit 
constitutes  the  value  of  the  basic  type 
category  2  benefit.  Its  value  is  likely  to 
be  significantly  less  than  the  employee’s 
accumulated  contributions  as  of  the  date 
of  termination  when  valued  under  PBGC 
valuation  standards  because  the  inter¬ 
est  rates  used  by  the  PBGC  in  the  fore¬ 
seeable  future  will  likely  be  higher  than 
the  interest  rates  prescribed  under  sec¬ 
tion  204(c) ,  and  because  the  PBGC  val¬ 
uation  of  the  employees’  derived  bene¬ 
fits  is  discounted  for  mortality  before 
normal  retirement  age  as  well  as  after 
such  age.  The  value  attributable  to  these 
differences  constitutes  the  non-basic 
type  benefit  in  priority  category  2. 

Internal  Revenue  Service  conversion 
factors  have  been  used  because  other¬ 
wise  there  would  be  a  difference  in  the 
annuity  derived  from  employee  contri¬ 
butions  for  employees  who  left  the  plan 
before  it  terminated  and  employees  who 
left  the  plan  after  it  terminate.  Since 
the  purpose  of  determining  that  annuity 
is  to  calculate  the  amount  of  benefit  de¬ 
rived  from  employee  contributions  in 
which  an  employee  is  vested,  if  the 
PB(jC  used  different  factors  than  the 
Internal  Revenue  Service  for  determin¬ 
ing  the  annuity  derived  from  an  em¬ 
ployee’s  own  contributions,  two  employ¬ 
ees  each  with  the  same  accumulate 
contributions  and  swrlce  would  receive 
different  vested  benefits  if  one  retired  be¬ 
fore  plan  termination  and  the  other  re¬ 
tired  after  plan  termination,  a  result  not 
consonant  with  the  Intent  of  Act. 

Proposed  §  2608.7(b)  applies  to  plans 
terminated  before  section  204(c)  of  the 
Act  becomes  applicable  to  them.  Because 
section  204(c)  of  the  Act  does  not  apply 
to  such  plans  for  determining  that  por¬ 
tion  of  an  employee’s  accrued  benefit 
which  is  attributable  to  his  own  contri¬ 
butions,  proposed  §  2608.7(b)  contains 
another  approach  for  determining  that 
benefit.  Shice  plans  which  require  em¬ 
ployee  contributions  generally  vest  the 
employee  in  his  own  contributions,  any 
accru^  benefit  derived  from  such  con¬ 
tributions  is  a  basic  type  benefit.  The 
amoimt  of  accumulated  employee  con¬ 
tributions  available  to  pay  for  that  bene¬ 
fit  shall  be  determined  by  deducting  the 
value  of  any  deatii  benefit  in  the  form 
of  a  return  of  employee  contributions 
■from  the  value  of  the  accumulated  con^ 
tributions.  Since  the  death  benefit  is  not 
guaranteeable  under  Part  2605  of  this 
Chapter,  it  is  a  non-basic  type  benefit. 


’Thus,  this  approach  differs  from  that  for 
plans  covered  by  section  204(c) ,  but  the 
value  of  a  participant’s  benefits  in  pri¬ 
ority  category  2  still  equals  his  accumu¬ 
lated  mandatory  contributions. 

Proposed  §§  2608.7(b)  (3)  and  (b)(4) 
provide,  respectively,  that  the  value  of 
the  participant’s  accrued  basic  t3T>e 
benefit  and  his  vested  basic  tyi>e 
benefit  be  computed.  If  after  deduct¬ 
ing  the  value  of  the  death  benefit, 
the  remaining  amount  of  the  partici¬ 
pant’s  contributions  would  pay  for  more 
than  his  accrued  benefit  under  the  plan, 
the  value  of  the  accrued  benefit  is  a 
basic  type  benefit,  and  any  excess  is  a 
non-basic  type  benefit  as  is  the  death 
benefit.  Under  proposed  5  2608.7(b)(6), 
if  the  value  of  an  employee’s  accrued 
benefit  exceeds  his  accumulated  manda¬ 
tory  contributions  less  the  value  of  the 
death  benefit,  those  contributions  could 
only  provide  some  of  his  accrued  benefit. 
Accordingly,  the  value  of  his  non-basic 
type  priority  category  2  benefit  is  the 
value  of  the  death  benefit  discussed 
above,  and  the  remainder  of  the  partic¬ 
ipant’s  accumulated  contributions  is  the 
value  of  such  participant’s  basic  type 
priority  category  2  benefit. 

Priority  Category  3 

Two  types  of  benefits  payable  as  an¬ 
nuities  are  allocable  to  priority  categoiy 
3.  The  first  type  covered  in  proposed 
§  2608.8(a)  (1)  is  an  annuity  which  has 
been  in  pay  status  for  at  least  the  3  year 
period  ending  on  the  date  of  plan  ter¬ 
mination.  ’The  second  tvpe,  covered  in 
proposed  §  2608.8(a)  (2)  is  an  annuity 
which  could  have  been  in  pay  status  for 
that  3  year  period.  With  respect  to  an¬ 
nuities  which  have  been  in  pay  status  for 
the  required  period,  the  amount  of  an¬ 
nuity  payments  assignable  to  priority 
category  3  is  determined  on  the  basis  of 
the  plan’s  provisions  which  were  in  effect 
at  any  time  during  the  5  year  period  end¬ 
ing  on  the  date  of  plan  termination  un¬ 
der  which  such  annuity  would  be  the 
least.  Additionally,  the  level  of  such 
benefits  is  limited  to  the  lowest  level 
which  was  in  pay  status  during  that  3 
year  period.  Thus,  cost-of -living  adjust¬ 
ments  during  such  3  year  period  due  to 
escalator  provisions  which  were  con¬ 
tained  in  the  plan  for  the  entire  5  year 
period  ending  on  the  date  of  plan  ter¬ 
mination  are  disregarded  in  determining 
the  level  of  benefits  assignable  to  priority 
category  3. 

With  respect  to  annuities  which  could 
have  been  in  pay  status  for  the  required 
3  year  period,  the  tsrpe  of  annuity  which 
is  assignable  to  priority  category  3  is 
computed  on  the  basis  of  the  plan’s  pro¬ 
visions  in  effect  during  the  5  year  period 
ending  on  the  date  of  plan  termination 
under  which  the  annuity  would  be  the 
least.  However,  for  purposes  of  comput¬ 
ing  the  amount  of  the  annuity,  but  not 
whether  a  participant  was  entitled  to 
that  particular  form  of  annuity,  the 
participant’s  age,  service,  salary  and  any 
other  factors  relevant  under  the  plan 
formula  to  compute  the  amount  of  the 
annuity  are  determined  as  of  the  date  of 
termination.  Thus,  if  a  participant  wns 
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entitled  to  an  early  retirement  benefit  at 
the  beginning  of  the  3  year  period  ending 
on  the  date  of  plan  termination,  under 
proposed  S  2608.8(a)  (2)  that  benefit  Is 
assignable  to  priority  category  3.  If  the 
reduction  provided  for  In  the  plan  were 
5  percent  a  year  for  each  year  the  par¬ 
ticipant  retired  before  his  normal  retire¬ 
ment  age,  and  3  years  before  the  plan 
terminated  the  reduction  would  be  25 
percent,  under  the  proposal  the  reduction 
would  only  be  10  percent  because  the 
participant  would  be  credited  with  the 
extra  3  years  of  service  for  purposes  of 
determining  the  amount  of  the  bene¬ 
fit.  If,  however,  under  that  same  plan 
the  participant  became  eligible  for  a  spe¬ 
cial  unreduced  early  retirement  benefit  2 
years  before  plan  termination,  under  the 
proposal  the  special  early  retirement 
benefit  wovild  not  be  assigned  to  priority 
category  3  because  the  participant  could 
not  have  taken  It  3  years  before  the  plan 
terminated.  Thus,  under  the  proposal  a 
higher  claim  on  assets  Is  given  both  to 
benefits  which  have  been  In  pay  status 
for  the  3  years  ending  on  the  date  of  plan 
termination  and  those  which  could  have 
been  In  pay  status  for  such  period. 
Therefore,  under  the  proposal  a  partlci- 
imnt’s  reasonable  expectation  based  on 
the  benefit  he  was  entitled  to  3  years  be¬ 
fore  plan  termination  Is  protected. 

To  avoid  double  coimting  of  partici¬ 
pants’  benefits  imder  a  plan,  under  pro¬ 
posed  §  2608.8(b)  the  value  of  thi  basic 
type  annuity  In  category  3  is  reduced  by 
the  value  of  the  basic  type  benefit  de¬ 
rived  from  participants’  contribution  In 
priority  category  2.  However,  because  the 
non-basic  form  of  benefit  in  priority 
category  3  would  be  a  nonguaranteeable 
annuity,  and  the  non-basic  benefit  in 
priority  category  2  is  not  an  annuity  it  is 
not  subtracted  from  the  non-basic  type 
benefit  in  priority  category  3,  because  it 
is  not  the  same  type  of  benefit. 

Priority  Category  4 

Proposed  §  2608.9  covers  benefits  in 
priority  category  4.  Such  benefits  consist 
of  (1)  all  other  benefits  guaranteed  un¬ 
der  Part  2605  of  this  chapter  which  have 
not  been  allocated  to  a  higher  priority 
category,  and,  (2)  benefits  which  would 
be  guaranteed  if  the  insurance  limits  on 
benefits  payable  to  one  person  with  re¬ 
spect  to  more  than  one  participant  or 
from  more  than  one  terminated  plan, 
and  the  insurance  limits  on  benefits  pay¬ 
able  to  a  substantial  owner  (sections  4022 
(b)  (5)  and  4022(b)  (6)  of  the  Act,  re¬ 
spectively)  were  not  applicable.  Because 
the  benefits  in  priority  category  4  are 
all  basic  type  benefits,  the  value  of  the 
basic  type  benefits  in  priority  categories 
2  and  3  are  subtracted  from  the  value  of 
the  basic  type  benefits  which  would 
otherwise  belong  in  priority  category  4 
to  determine  the  value  of  benefits  in 
that  priority  category. 

Priority  Category  5 

Proposed  §  2608.10  covers  benefits  in 
priority  category  5.  ’Those  benefits  con¬ 
sist  of  all  other  nonforfeitable  benefits, 
exclusive  of  benefits  derived  from  volun¬ 
tary  employee  contributions,  provided  by 


the  plan  that  were  not  allocated  to  a 
h^her  priority  category.  Since  the  bene¬ 
fits  in  priority  categories  2  throuidi  4 
nonforfeitable,  whether  basic  or  non- 
basic  type,  the  total  value  of  such  bene¬ 
fits  with  respect  to  each  participant  is 
subtracted  from  the  total  value  of  that 
participant’s  nonforfeitable  benefits  im¬ 
der  the  plan  to  determine  the  value  of 
the  participant’s  nonforfeitable  benefits 
in  priority  category  5.  Proposed  §  2608.10 
also  contains  special  rules  for  subdivid¬ 
ing  the  benefits  in  priority  category  5. 
These  rules  only  apply  if  there  are  plan 
assets  available  for  benefits  in  priority 
category  5,  but  such  assets  are  not  suffi¬ 
cient  to  cover  all  priority  category  5 
benefits  so  that  the  special  rules  which 
were  discussed  above  required  by  the 
Act  by  allocating  assets  to  benefits  in 
that  category  apply. 

Priority  Category  6 

Priority  category  6,  covered  in  pro¬ 
posed  §  2608.11,  contains  all  plan  bene¬ 
fits  with  respect  to  a  participant  not  as¬ 
signed  to  priority  categories  1  through  5. 
Thus,  priority  category  6  will  contain  the 
value  of  accrued  forfeitable  benefits  of  a 
participant. 

Excess  Assets 

Section  4044(d)  of  the  Act  provides 
that  any  assets  which  remain  after  all 
plan  benefits  actually  have  been  paid 
may  be  returned  to  the  employer  or 
otherwise  distributed  in  any  lawful  man¬ 
ner  provided  in  the  plan.  However,  that 
section  also  requires  that  any  excess  as¬ 
sets  attributable  to  employee  contribu¬ 
tions  must  be  returned  to  the  employees. 
'The  PBGC  is  currently  considering  how 
to  implement  section  4044(d)  and  in¬ 
vites  suggestions  on  the  method  for  im¬ 
plementing  such  section.  The  regulation 
contained  in  this  proposal  will  be 
amended  at  a  later  date  to  incorporate 
rules  for  implementing  section  4044(d) 
of  the  Act. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  CJhapter  XXVI  of  Title  29, 
Code  of  Federal  Regulations  be  amended 
by  adding  a  new  Part  2608  to  read  as 
follows: 

PART  2608 — ALLOCATION  OF  ASSETS 

Sec. 

2608.1  Purpose  and  Scope. 

2608.2  Definitions. 

2608.3  General  Rule. 

2608.4  Manner  of  Allocation. 

2608.5  Violations. 

2608.6  Priority  Category  1  Benefits. 

2607.7  Priority  Category  2  Benefits. 

2608.8  Priority  Category  3  Benefits. 

2608.9  Priority  Category  4  Benefits. 

2608.10  Priority  Category  6  Benefits. 

2608.11  Priority  Category  6  Benefits. 

Authority:  Secs.  4002(b)  (3),  4044,  Pub.  L. 
93-406,  88  Stat.  1004,  1025-27  (  29  U.S.C.  1302 
(b)(3).  1344) 

§  2608.1  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  the  procedure  for  allocat¬ 
ing  a  plan’s  assets  in  accordance  with 
section  4044  of  the  Act  upon  the  plan’^ 
termination. 

(b)  Scope.  This  part  applies  to  the 
termination  of  a  plan  covered  by  section 


4021  of  the  Act  which  occurs  on  or  after 
September  2,  1974. 

§  2608.2  Definitions. 

For  purposes  of  this  part: 

“Act”  means  the  Employee  Retire¬ 
ment  Income  Security  Act  of  1974. 

“Annuity”  means  a  series  of  periodic 
payments  to  a  participant  or  a  surviving 
beneficiary  for  a  fixed  or  contingent 
period. 

“Basic  type  benefit”  means  a  type  of 
benefit  which  is,  or  would  be,  guaranteed 
under  the  provisions  of  Part  2605  of  this 
chapter,  if  the  insurance  limits  contained 
in  §  2605.4(b)  of  this  chapter  did  not 
apply. 

“Mandatory  employee  contributions” 
means  amounts  contributed  to  the  plan 
by  a  participant  which  are  required  as 
a  condition  of  employment,  as  a  condi¬ 
tion  of  participation  in  such  plan,  or  as 
a  condition  of  obtaining  benefits  imder 
the  plan  attributable  to  employer  con¬ 
tributions. 

“Non-basic  type  benefit”  means  any 
benefit  provided  by  a  plan  other  than  a 
basic  type  benefit. 

“Nonforfeitable  benefit”  means  a  ben¬ 
efit  payable  with  respect  to  a  participant 
if  on  the  date  of  termination  of  the  plan 
the  participant  has  satisfied  all  of  the 
conffitions  required  of  him  under  the 
provisions  of  the  plan  to  establish  en¬ 
titlement  to  the  benefit,  except  the  sub¬ 
mission  of  a  formal  application,  retire¬ 
ment,  or  the  completion  of  a  required 
waiting  period.  Benefits  that  become 
nonforfeitable  solely  as  a  result  of  the 
termination  of  a  plan  will  be  considered 
forfeitable. 

“Normal  retirement  age”  means  the 
age  specified  in  the  plan  as  the  normal 
retirement  age,  which  age  with  respect  to 
each  participant  cannot  exceed  the  later 
of  age  65  or  the  age  attained  after  10 
years  of  participation  in  the  plan  or,  if 
no  normal  retirement  age  is  specified  in 
the  plan,  age  65. 

“Plan”  means  a  defined  benefit  plan. 
“Plan  assets”  means  the  dollar  value 
of  the  assets  available  to  pay  plan  bene¬ 
fits  determined  in  the  manner  pre¬ 
scribed  by  the  Pension  Benefit  Guaranty 
Corporation. 

“Priority  categories”  or  “Priority  cate¬ 
gory”  means  the  categories  contained  in 
4044(a)  (1)  through  4044(a)  (6)  of  the 
Act  setting  forth  the  order  in  which 
plan  assets  are  to  be  allocated  upon  ter¬ 
mination. 

“Value  of  plan  benefits”  means  the 
value,  stated  in  dollars  and  cents,  as  of 
the  date  of  plan  termination,  of  the 
benefits  to  be  provided  by  the  plan, 
calculated  on  the  basis  of  interest 
(including  costs  of  administration)  and 
mortality  rates  prescribed  by  the  Pension 
Benefit  Guaranty  Corporation. 

“Voluntary  employee  contributions” 
means  amounts  contributed  to  a  plan 
pursuant  to  the  provisions  of  the  plan 
by  an  employee  which  are  not  mandatory 
employee  contributions. 

§  2608.3  General  rule. 

Upon  the  termination  of  a  plan  to 
which  this  part  applies,  the  assets  of 
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such  plan  shall  be  allocated  to  benefits 
provided  by  the  plan  In  the  manner  pre¬ 
scribed  by  this  part. 

§  2608.4  Manner  of  allocation. 

Assets  shall  be  allocated  by  using  the 
following  procedure: 

(a)  Allocation  of  benefits.  Benefits 
payable  with  respect  to  each  participant 
under  the  plan  after  the  date  the  plan 
terminates  shall  be  divided  among  the 
six  priority  categories  contained  in  sec¬ 
tion  4044  of  the  Act  and  the  value  of 
that  portion  of  a  participant’s  benefit 
assigned  to  each  priority  category  shall 
be  determined  in  accordance  with 
§§  2608.6  through  2608.11. 

(b)  Value  of  benefits  in  each  priority 
category.  The  total  value  of  the  benefits 
assigned  to  each  priority  category  shall 
be  computed  by  adding  together  the 
values  of  the  benefits  assigned  to  such 
category. 

(c)  Allocation  of  assets  to  priority 
categories.  The  assets  of  the  plan  shall  be 
allocated  to  each  priority  category  in 
succession,  beginning  with  the  first  pri¬ 
ority  category.  If  the  plan  has  suflaclent 
assets  to  satisfy  in  full  the  value  of  all 
benefits  assign^  to  a  priority  category, 
the  remaining  assets  shall  then  be  allo¬ 
cated  to  the  next  lower  priority  category. 
This  process  shall  be  repeated  imtll  an 
assets  of  the  plan  have  been  allocated 
to  priority  cat^orles. 

(d)  Allocation  of  assets  to  benefits 
toithin  priority  categories.  (1)  Except  for 
benefits  assigned  to  the  fifth  priority 
category,  if  the  plan  assets  allocable  to 
any  priority  category  are  Insufiadent  to 
satisfy  in  full  the  value  of  the  benefits 
assigned  to  that  category,  the  plan  as¬ 
sets  shaU  be  allocated  to  the  value  of  the 
benefits  assigned  to  such  category  of 
each  participant  by  multiplying  the  plan 
assets  aUocated  to  the  category  by  a 
fraction,  the  numerator  of  which  shaU 
be  the  value  of  the  participant’s  benefits 
assigned  to  such  cat^ory  and  the  de¬ 
nominator  of  which  shall  be  the  value  of 
all  benefits  assigned  to  such  category. 

(2)  If  the  plan  assets  aUocable  to  pri¬ 
ority  category  5  are  insufficient  to  cover 
the  benefits  assigned  to  such  categmr, 
the  following  allocation  procedure  shall 
^^ly: 

(1)  The  assets  allocable  to  priority 
category  5  shall  first  be  allocated  to  the 
value  of  the  nonforfeitable  benefits  of 
plan  particlE>ants  computed  on  the  basis 
of  the  provisions  of  the  plan  which  were 
in  effect  at  the  b^innlng  of  the  five  (5) 
year  period  ending  on  the  date  of  plan 
termination. 

(ii)  If  the  assets  available  for  alloca¬ 
tion  imder  paragraph  (d)  (2)  (i)  of  this 
section  are  sufficient  to  satisfy  in  full  the 
benefits  described  in  such  subparagraph, 
the  remaining  plan  assets  allocable  to 
category  5  shall  be  allocated  to  the  bene¬ 
fit  changes  applicable  to  each  piartici- 
pant  under  the  earliest  amendment  of 
the  plan  during  the  five  year  period  end¬ 
ing  on  the  date  of  plan  termination 
which  was  effective  during  such  period. 
If  the  plan  assets  allocable  to  such 
amendment  are  sufficient  to  satisfy  in 
full  the  value  of  the  benefits  of  plan  par¬ 


ticipants  rmder  such  amendment,  any  re- 
nudning  plan  assets  shall  be  similarly 
allocated  to  the  next  succeeding  amend¬ 
ment.  Ihls  process  shall  be  repeated  un¬ 
til  aU  plan  assets  aUocable  to  priority 
category  5  have  been  exhausted.  In  the 
event  that  the  plan  assets  are  insuffi¬ 
cient  to  satisfy  in  fuU  the  benefits  attrib¬ 
utable  to  any  sub-category  of  priority 
category  5,  the  assets  allocable  to  su(^ 
sub-category  shaU  be  distributed  among 
participants’  benefits  in  such  sub-cate- 
gory  on  the  basis  of  the  ratio  that  each 
participant’s  benefits  assigned  to  such 
sub-category  bears  to  the  total  benefits 
assigned  to  such  sub-category. 

(3)  ’The  assets  allocated  to  each  par¬ 
ticipant  within  each  priority  category 
shaU  first  be  applied  to  satisfy  the  value 
of  the  participant’s  basic  type  benefit 
assigned  to  such  category.  Any  remain¬ 
ing  assets  shaU  then  be  applied  to  the 
value  of  such  participsuit’s  non-basic 
type  benefit  assigned  to  that  priority 
category. 

(4)  If  the  plan  assets  aUocable  to  a 
participant’s  basic  type  benefit  in  aU 
priority  categories  are  not  sufficient  to 
satisfy  in  fuU  the  value  of  the  partic¬ 
ipant’s  benefits  guaranteed  under  Part 
2605  of  this  chapter,  the  amount  of  the 
difference,  but  not  less  than  zero,  be¬ 
tween  the  assets  so  aUocated  and  the 
value  of  such  benefits  shaU  constitute 
the  amount  of  asset  deficiency  with  re¬ 
spect  to  that  participant.  ’The  smn  of 
such  differences  with  respect  to  aU  plan 
participants  shaU  constitute  the  plan 
asset  deficiency  of  section  4062(b)  (1)  of 
the  Act. 

§  2608.5  Violations. 

It  ShaU  be  a  violation  of  the  Act  to 
aUocate  plan  assets  other  than  as  pre¬ 
scribed  in  section  4044  of  the  Act  and 
this  part,  except  as  may  be  required 
under  section  4044(b)(4)  of  the  Act. 
Where  a  distribution,  transfer  or  aUoca- 
tion  of  assets  is  made  to  a  participant 
In  contemplation  of  plan  termination  It 
shaU  be  treated  as  an  allocation  of  plan 
assets  upon  termination  of  the  plan. 

§  2608.6  Priority  Category  1  Benefits. 

The  benefits  assigned  to  priority  cate¬ 
gory  1  consist  of  accrued  benefits  of  par¬ 
ticipants  which  derive  from  voluntary 
employee  contributions.  ’The  value  of 
such  benefits  is  the  balance  of  the  par¬ 
ticipant’s  account  if  the  plan  maintains 
a  separate  account  for  contributions 
from  a  participant.  If  the  plan  does  not 
maintain  such  a  separate  account,  the 
value  of  such  benefits  is  the  total  of  the 
participant’s  voluntary  contributions. 
Benefits  assigned  to  priority  category  1 
are  non-basic  type  benefits. 

§  2608.7  Priority  Category  2  Benefits. 

(a)  PZons  subject  to  section  204(c)  of 
the  Act.  The  present  value  of  priority 
category  2  benefits  for  plans  subject  to 
the  provisions  for  aUocating  accrued 
benefits  between  employer  and  employee 
contributions  contained  in  section  204(c) 
of  the  Act,  shaU  be  computed  as  foUows: 

(1)  Compute  each  participant’s  ac¬ 
cumulated  contributions  as  of  the  date 
of  termination  by : 


(i)  Adding: 

(A)  ’The  total  of  the  participant’s 
mandatory  contributions  to  the  plan, 
plus 

(B)  Interest,  if  any,  under  the  plan 
to  the  end  of  the  last  plan  year  to  which 
section  204(c)  of  the  Act  does  not  apply, 
and 

(C)  Interest  on  the  sum  of  the  amounts 
determined  vmder  paragraphs  (a)  (1)  (i) 

(A)  and  (B)  of  this  section  compounded 
at  5  percent  per  annum  from  the  begin¬ 
ning  of  the  first  plan  year  to  which  sec¬ 
tion  204(c)  of  the  Act  appUes  to  the  ear¬ 
lier  of  the  participant’s  retirement  date 
or  the  date  of  plan  termination;  and 

(ii)  Substracting  from  the  total  of  i>ar- 
agraphs  (a)  (1)  (i)  (A),  (i)  (B)  and  (i) 
(C)  of  this  section: 

(A)  Any  payments  or  distributions 
from  the  plan  to  the  participant  or  to 
his  beneficiary;  and 

(B)  Interest  payable  under  paragraphs 
(a)  (1)  (i)  (B)  and  (1)  (1)  (C)  of  this  sec¬ 
tion  on  the  amounts  which  are  described 
in  i>aragraph  (a)  (1)  (U)  (A)  of  this  sec¬ 
tion  paid  prior  to  the  participant’s  re- 
tii'ement  date,  calculated  from  the  date 
of  such  pa3unent8  imtil  the  earUer  of  the 
participant’s  retirement  date  or  date  of 
termination. 

(2)  Compute  the  value  of  each  partici¬ 
pant’s  benefits  assignable  to  priority 
category  2  as  foUows: 

(1)  For  participants  who  have  not  re¬ 
tired  and  who  have  not  reached  normal 
retirement  age  as  of  the  date  of  plan 
termination: 

(A)  Add  accumulated  employee  contid- 
butions  computed  imder  paragraph  (a) 
(1)  of  this  section  and  Interest  on  such 
contributions  compounded  at  5  percent 
per  annum  from  the  date  of  plan  termi¬ 
nation  to  the  date  on  which  the  par¬ 
ticipant  would  attain  normal  retirement 
age. 

(B)  Using  the  Internal  Revenue  Serv¬ 
ice  factors  in  effect  for  such  purposes, 
convert  the  amount  determined  imder 
paragraph  (a)(2)(i)(A)  of  this  section 
to  the  normal  form  of  the  accrued  bene¬ 
fit  payable  at  normal  retirement  age 
under  the  plan  that  is  attributable  to 
accumulated  employee  contributions. 

(C)  (Compute  the  value  of  the  benefit 
determined  under  paragraph  (a)  (2)  (1) 
(B)  of  this  section  using  the  valuation 
factors  established  by  the  Pension  Bene¬ 
fit  Guaranty  Corporation  for  such  pur¬ 
pose  which  are  £q>pUcable  to  the  date  of 
plan  terminatimi. 

(D)  The  value  of  the  basic  type  pri¬ 
ority  category  2  benefit  is  equal  to  the 
value  of  the  benefit  computed  imder 
paragraph  (a)  (2)  (i)  (C)  of  this  section. 
’The  value  of  the  non-basic  tgrpe  priority 
category  2  benefit  is  equal  to  the  differ¬ 
ence  between  the  value  of  accumulated 
employee  contributions  computed  ac¬ 
cording  to  paragraph  (a)  (1)  of  this  sec¬ 
tion  and  the  value  of  the  basic  type  pri¬ 
ority  category  2  benefit  computed  under 
this  subparagraph,  which  difference 
shall  not  be  less  than  zero. 

(ii)  For  participants  who  have  retired 
before  the  date  of  plan  termination  or 
have  attained  normal  retirement  age  on 
such  date: 
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(A)  Using  the  Internal  Revenue 
Service  factors  in  effect  for  such  pur¬ 
poses,  convert  the  accumulated  employee 
contributions  computed  under  para¬ 
graph  (a)  (1)  of  this  section  to  the  nor¬ 
mal  form  of  the  accrued  benefit  payable 
at  normal  retirement  age  under  the  plan 
that  is  attributable  to  accumulated  em¬ 
ployee  contributions. 

(B)  Compute  the  value  of  the  benefit 
determined  in  paragraph  (a)  (2)  (ii)  (A) 
of  this  section  using  the  valuation  factors 
established  by  the  Pension  Benefit  Guar¬ 
anty  Corporation  for  such  purpose  which 
are  applicable  to  the  date  of  plan  termi¬ 
nation. 

(C)  The  value  of  the  basic  type  pri¬ 
ority  category  2  benefit  is  equal  to  the 
value  of  the  benefit  computed  under 
paragraph  (a)  (2)  (ii)  (B)  of  this  sec¬ 
tion.  The  value  of  the  non-basic  type  pri¬ 
ority  category  2  benefit  is  equal  to  the 
difference  between  the  value  of  the  ac¬ 
cumulated  employee  contributions  com¬ 
puted  according  to  paragraph  (a)  (1)  of 
this  section  and  the  value  of  the  basic 
type  priority  category  2  benefit  computed 
under  this  subparagraph,  which  differ¬ 
ence  shall  not  be  less  than  zero. 

(b)  Plans  not  subject  to  section  204(c) 
of  the  Act.  (1)  Compute  the  accumulated 
mandatory  contributions,  which  shall 
not  be  less  than  zero,  of  each  employee 
as  of  the  date  of  plan  termination  piu:- 
suant  to  §  2608.7(a)  (1)  (1)  (A)  adding 
such  Interest  on  employee  contributions 
as  may  be  provided  by  the  plan,  and  sub¬ 
tracting  any  payments  or  distributions 
from  the  plan  to  the  participant  or  his 
beneficiary  before  the  date  of  plan  termi¬ 
nation  including  Interest  on  such  dis¬ 
tributions  to  such  date. 

(2)  Compute  the  value  of  any  death 
benefits  under  the  plan,  not  payable  sis  a 
result  of  death  before  the  date  of  plan 
termination,  which  are  attributable  to 
the  refund  of  employee  contributions  sis 
determined  under  the  plan  in  the  event 
of  the  death  of  the  participant  prior  to 
the  commencement  at  normal  retirement 
age  of  benefit  payments  under  the  plan. 
The  value  of  such  benefit  is  to  be  com¬ 
puted  using  the  vsduatlon  factors  ap- 
pllcsd}le  to  the  date  of  plan  termina¬ 
tion  established  by  the  Pension  Benefit 
Guaranty  Corporation. 

(3)  Determine  the  value  of  the  par¬ 
ticipant’s  accnied  bsusic  type  benefit  tm- 
der  the  plap  payable  in  the  normal  form 
provided  by  the  plan  for  retirement  at 
the  normal  retirement  age,  and  compute 
its  value  using  the  valuation  factors 
which  are  applicable  to  the  date  of  plan 
termination  established  by  the  Pension 
Benefit  Guaranty  Corporation. 

(4)  Determine  the  value  of  the  par¬ 
ticipant’s  basic  type  accrued  vested  bene¬ 
fit  by  multiplying  the  actuarial  value  of 
the  participant’s  accrued  benefit  deter¬ 
mined  imder  paragraph  (b)  (3)  of  this 
section  by  the  percentage  of  his  accrued 
benefit  in  which  a  participant  is  vested 
under  the  plan’s  vesting  provisions. 

(5)  If  the  difference  between  the  ac¬ 
cumulated  employee  contributions  com¬ 
puted  tmder  paragraph  (b)  (1)  of  this 
section  and  the  value  of  the  death  bene¬ 
fits  computed  under  paragraph  (b)  (2) 


of  this  section  is  equal  to  or  greater  than 
the  value  of  the  participant’s  total  ac¬ 
crued  basic  t3q>e  benefits  computed  un¬ 
der  paragraph  (b)  (4)  of  this  section: 

(i)  The  value  of  the  basic  type  prior¬ 
ity  category  2  benefit  is  the  total  value 
of  the  participant’s  accrued  basic  tsme 
benefit  computed  under  paragraph  (b) 

(4)  of  this  section;  and 

(ii)  The  value  of  the  non-basic  type 
priority  category  2  benefit  is  the  differ¬ 
ence  between  the  value  of  the  employee’s 
accumulated  contributions  computed  tm¬ 
der  paragraph  (b)  (1)  of  this  section  and 
the  amount  computed  under  paragraph 
(b)  (4)  of  this  section. 

(6)  If  the  difference  between  the  ac¬ 
cumulated  employee  contributions  com¬ 
puted  under  paragraph  (b)(1)  of  this 
section  and  the  value  of  the  employee 
death  benefits  computed  under  para¬ 
graph  (b)  (2)  of  this  section  does  not  ex¬ 
ceed  the  value  of  the  participant’s  ac¬ 
crued  basic  type  benefit  computed  in  ac¬ 
cordance  with  paragraph  (b)  (4)  of  this 
section. 

(i)  The  value  of  the  basic  type  prior¬ 
ity  category  2  benefit  is  the  difference 
between  the  value  of  the  employee  con¬ 
tributions  computed  xmder  paragraph 
(b)  (1)  of  this  section  and  the  value  of 
the  death  benefits  computed  under  para¬ 
graph  (b)  (2)  of  this  section;  and 

(ii)  The  value  of  the  non-basic  type 
priority  category  2  benefit  is  the  value 
of  the  death  benefits  computed  under 
paragraph  (b)  (2)  of  this  section. 

§  2608.8  Priority  Category  3  Benefits. 

(a)  Definition.  Priority  category  3  ben¬ 
efits  consist  of: 

(1)  Benefits  payable  as  an  annuity 
tmder  the  terms  of  the  plan  which  have 
been  in  pay  status  for  the  3  year  period 
ending  on  the  date  of  plan  termination 
at  the  lowest  lev^  in  pay  status  during 
such  period;  computed  on  the  basis  of 
the  plan’s  provisions  in  effect  during  the 
5  year  period  ending  on  such  date  under 
which  the  amoimt  of  such  annuity  would 
be  the  least,  valued  in  accordance  with 
paragraph  (b)  (1)  of  this  section;  or 

(2)  Benefits  payable  as  an  annuity  on 
or  after  the  date  of  plan  termination 
calculated  on  the  basis  of  the  benefits 
which  would  have  been  payable  in  the 
normal  form  of  payment  under  the  plan 
at  the  beginning  of  the  3  year  period 
ending  on  the  date  of  plan  termination 
with  respect  to  a  participant  who  was  en¬ 
titled  to  retire  l^fore  the  beginning  of 
such  period,  computed  on  the  basis  of  the 
plan’s  provisions  in  effect  during  the  5 
year  period  ending  on  the  date  of  plan 
termination  imder  which  the  amount  of 
such  annuity  would  be  the  least,  valued 
in  accordance  with  paragraph  (b)  (2)  of 
this  section.  The  amount  of  the  annuity, 
but  not  entitlement  to  an  annuity,  shall 
be  determined  using  the  age,  service  and 
other  revelant  factors  for  computing  the 
annuity  under  the  plan  with  respect  to 
the  participant  as  of  the  date  of  plan 
termination. 

(b)  Valuation.  ’The  value  of  priority 
category  3  benefits  shall  be  computed 
separately  with  respect  to  each  partici¬ 
pant  as  follows; 


(1)  With  respect  to  annuities  which 
were  in  pay  status  for  the  3  year  period 
ending  on  the  date  of  plan  termination— 

(i)  First,  determine  the  lowest  an¬ 
nuity  which  was  payable  during  such  3 
year  period  m  accordance  with  para¬ 
graph  (a)(1)  of  this  section,  and  com¬ 
pute  its  value  using  the  valuation  factors 
applicable  to  the  date  of  plan  termina¬ 
tion  established  by  the  Pension  Benefit 
Guaranty  Corporation; 

(ii)  Second,  determine  that  portion  of 
the  annuity  derived  under  the  preceding 
subparagraph  which  is,  or  would  be,  a 
basic  type  benefit,  and  compute  its  value 
using  the  valuation  factors  applicable  to 
the  date  of  plan  termination  established 
by  the  Pension  Benefit  Guaranty  Cor¬ 
poration; 

(iii)  Third,  determine  the  value  of  the 
non-basic  type  benefit  by  subtracting  the 
value  of  the  basic  type  annuity  deter¬ 
mined  under  paragraph  (b)  (1)  (ii)  of 
this  section  from  the  value  of  the  an¬ 
nuity  which  was  in  pay  status  deter¬ 
mined  under  paragraph  (b)  (1)  (i)  of  this 
section;  and 

(iv)  Fourth,  subtract  from  the  value 
of  the  basic  type  benefits  with  respect  to 
the  participant  computed  under  para¬ 
graph  (b)  (1)  (ii)  of  this  section  the  value 
of  the  basic  type  benefits  derived  from 
mandatory  employee  contributions  with 
respect  to  that  participant  computed  un¬ 
der  §§  2608.7(a)  and  2608.7(b),  which¬ 
ever  is  appropriate,  to  determine  the 
value,  but  not  less  than  zero,  of  the  par¬ 
ticipant’s  basic  type  benefits  which  were 
in  pay  status  for  3  years  attributable  to 
priority  category  3. 

(2)  With  respect  to  annuities  which 
could  have  been  in  pay  status  for  the  3 
year  period  ending  on  the  date  of  plan 
termination: 

(i)  First,  determine  the  lowest  an¬ 
nuity  which  would  have  been  payable  in 
accordance  with  paragraph  (a)  (2)  of 
this  section,  and  compute  its  value  using 
the  valuation  factors  applicable  to  the 
date  of  termination  established  by  the 
Pension  Benefit  Guaranty  Corporation; 

(il)  Second,  determine  that  portion  of 
the  annuity  derived  under  the  preceding 
subparagraph  which  is,  or  would  be,  a 
basic  tsrpe  benefit,  and  compute  its  value 
using  the  valuation  factors  applicable  to 
the  date  of  plan  termination  established 
by  the  Pension  Benefit  Guaranty  Cor- 
porati<m; 

(iii)  Third,  determine  the  value  of  the 
non-basic  type  benefit  to  be  assigned  to 
priority  category  3  by  subtracting  the 
value  of  the  basic  t3ipe  annuity  deter¬ 
mined  under  paragraph  (b)  (2)  (ii)  of 
this  section  from  the  value  of  the  an¬ 
nuity  which  could  have  been  in  pay 
status  determined  under  paragraph  (b) 
(2)  (i)  of  this  section;  and 

(iv)  Fourth,  subtract  from  the  value 
of  the  basic  tjT)e  benefits  with  respect 
to  the  participant  computed  under 
paragraph  (b)  (2)  (ii)  of  this  section  the 
value  of  the  basic  type  benefits  with  re¬ 
spect  to  that  participant  computed  un¬ 
der  5  2608.7(a)  or  5  2608.7(b),  which¬ 
ever  is  apprcHiriate,  to  determine  the 
value,  but  not  less  than  zero,  of  the 
participant’s  basic  type  benefits  which 
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could  have  been  In  pay  status  to  be  as¬ 
signed  to  priority  category  3. 

(c)  Participant’s  benefits  attributable 
to  priority  category  3.  (1)  Hie  value  ot 
a  participant’s  basic  type  benefit  attri¬ 
butable  to  priority  category  3  shall  be 
either: 

(1)  The  value  of  his  basic  type  bene¬ 
fits  computed  under  paragraph  (b)  (1) 

(iv)  of  this  section;  or 

<  ii)  The  value  of  his  basic  type  bene¬ 
fits  computed  under  paragraph  (b)  (2) 

(iv)  of  this  section. 

(2)  The  value  of  the  participant’s  non- 
basic  type  benefit  attributable  to  priority 
category  3  shall  be  either: 

(i)  The  value  of  the  participant’s  non- 
baslc  type  benefit  computed  under  para¬ 
graph  (b)  (1)  (iv)  of  this  section;  or 
(il)  The  value  of  the  participant’s  non- 
baslc  type  benefit  computed  under  para¬ 
graph  (b)  (2)  (ill)  of  this  section. 

(3)  The  value  of  each  participant’s 
benefit  attributable  to  priority  category 
3  is  the  sum  of  values  determined  under 
paragraphs  (c)  (1)  and  (c)  (2)  of  this 
section. 

§  2608.9  Priority  Category  4  Benefits. 

(a)  Definition.  The  benefits  in  priority 
category  4  consist  of  all  basic  type  bene¬ 
fits  which  do  not  exceed  the  limitations 
on  the  guarantee  of  benefits  set  forth  in 
sections  4022(b)  (1) .  4022(b)  (2) ,  4022(b) 
(3) .  4022(4) ,  4022(b)  (7)  and  4022(b)  (8) 
of  the  Act  as  implemented  by  Part  2609 
of  this  chapter,  valued  in  accordance 
with  paragraph  (b)  of  this  section. 

(b)  Valuation.  The  value  of  the  benefit 
of  each  participant  or  beneficiary  who 
receives  a  benefit  attributable  to  priority 
category  4  shall  be  computed  separately 
with  respect  to  each  participant  as  fol¬ 
lows: 

•(1)  First,  determine  the  value  of  the 
benefits  in  this  priority  category  with  re¬ 
spect  to  each  participant  using  the  valu¬ 
ation  factors  applicable  to  the  date  of 
plan  termination  established  by  the  Pen- 
si<»i  Benefit  Guaranty  corporation. 

(2)  Second,  subtract  from  the  value  of 
each  participant’s  benefit  computed  un¬ 
der  paragraph  (b)  (1)  of  this  section,  the 
value  of  that  participant’s  basic  type 
benefits  assigned  to  priority  category  2 
computed  under  S  2608.7(a)  or  S2608.7 
(b),  whichever  is  appropriate,  and  the 
value  of  that  participant’s  basic  type 
bendlts  assigned  to  category  3  computed 
under  §  2608.8(c)  (1)  to  determine  the 
value,  but  not  less  than  zero,  of  such 
participant’s  benefits  assigned  to  prior¬ 
ity  cat^ory  4. 

§  2608.10  Priority  Category  5  Benefits. 

(a)  Definition.  Priority  category  5 
benefits  consist  of  all  nonforfeitable 
benefits,  exclusive  of  benefits  derived 
frcOTi  volimtary  employee  contributions 
assigned  to  priority  category  1,  payable 
with  respect  to  a  participant  in  a  plan, 
valued  in  accordance  with  paragraph  (b) 
of  this  section. 

(b)  Valuation.  The  value  of  such  bene¬ 
fits  shall  be  computed  separately  with 
respect  to  each  participant  as  follows: 

(1)  Compute  the  value  of  all  of  a  par¬ 
ticipant’s  nonforfeitable  benefits  under 


the  plan  as  of  the  date  of  plan  termina- 
Uon  tising  the  valuation  factors  applica¬ 
ble  to  the  date  of  plan  termination  es¬ 
tablished  by  the  Pension  Benefit  Qtiar- 
anty  Corporation. 

(2)  Subtract  from  the  value  computed 
under  paragraph  (b)  (1)  of  this  section, 
the  sum  of  the  values  of  the  benefits  as¬ 
signed  to  priority  categories  2  through  4 
to  determine  the  value,  but  not  less  than 
zero,  of  the  benefits  assigned  to  priority 
category  5. 

(3)  If  there  are  plan  assets  available 
to  allocate  to  benefits  in  priority  cate¬ 
gory  5  but  such  assets  are  not  sufficient 
to  satisfy  in  full  the  values  of  the  bene¬ 
fits  assigned  to  priority  categories  1 
through  5: 

(i)  First,  determine  with  respect  to 
each  participant  the  benefits  which 
would  be  payable  and  nonforfeitable  im- 
der  the  provisions  of  the  plan  as  in  effect 
at  the  begiiming  of  the  5  year  period 
ending  on  the  date  of  plan  termination; 

(li)  Second,  compute  the  value  of  such 
benefits  using  the  valuation  factors  ap¬ 
plicable  to  the  date  of  plan  termination 
established  by  the  Pension  Benefit  Guar¬ 
anty  Corporation; 

(iii)  Third,  subtract  from  the  value 
computed  under  the  preceding  subpara¬ 
graph,  the  sum  of  the  values  of  all  bene¬ 
fits  assigned  to  priority  categories  2,  3, 
or  4.  This  yields  the  value  of  the  benefits 
assigned  to  §  2608.4(d)  (2)  for  purposes 
of  allocating  assets. 

(iv)  Fourth,  if  the  assets  allocable  to 
benefits  assigned  to  §  2608.4(d)  (2)  are 
sufficient  to  satisfy  in  full  aU  such  bene¬ 
fits,  determine  the  change  in  bene¬ 
fits  payable  and  nonforfeitable  under  tiie 
plan  with  respect  to  each  participant  \m- 
der  the  provisions  of  the  plan  as  amend¬ 
ed  by  the  first  plan  amendment  which 
was  effective  during  the  5  year  period 
ending  on  the  date  of  plan  termination; 

(V)  Compute  the  value  of  the  benefit 
changes  determined  imder  the  preceding 
paragraph  using  the  valuation  factors 
applicable  to  the  date  of  plan  termina¬ 
tion  established  by  the  Pension  Benefit 
Guaranty  Corporation.  This  yields  the 
value  of  the  benefit  changes  due  to  the 
first  plan  amendment  within  the  S  year 
period  ending  on  the  date  of  termina¬ 
tion;  and 

(vi)  Repeat  the  procedure  of  sulH>ara- 
graphs  (b)  (3)  (iv)  and  (3)  (v)  of  this 
section  irntil  all  assets  of  the  plan  have 
been  exhausted  or  all  plan  amendments 
have  been  allocated,  whichever  occurs 
first. 

§  2608.11  Priority  Category  6  Benefits. 

(a)  Definition.  The  benefits  of  priority 
category  6  consist  of  all  benefits  provided 
by  a  plan,  other  than  benefits  assigned 
to  priority  categories  1  through  5. 

(b)  Valuation.  The  value  of  the  bene¬ 
fits  in  this  category  shall  be  computed 
as  follows: 

(1)  First,  determine  all  the  benefits 
provided  by  a  plan,  forfeitable  or  non¬ 
forfeitable,  with  respect  to  a  participant; 
and 

(2)  Second,  determine  the  value,  but 
not  less  than  zero.  the  benefits  deter¬ 
mined  under  the  preceding  subpara¬ 


graph  using  the  valuation  factors 
applicable  to  the  date  of  plan  termlna- 
tlon  established  by  the  Pension  Benefit 
Guaranty  Corporation  and  subtract 
therefrom  the  value  of  the  benefits  with 
respect  to  that  participant  in  priority 
category  1  through  5. 

Issued  in  Washington,  D.C.,  on  this 
30th  day  of  Oct(rt>er  1975. 

Steven  E.  Schanes, 
Executive  Director,^ 
Pension  Benefit  Guaranty  Corporation. 

Henry  Rose, 
Secretary, 

Pension  Benefit  Guaranty  Corporation. 
[FR  Doc.75-29639  PUed  11-3-76:8:46  ami 


[29CFRPart  2609] 
GUARANTEED  BENEFITS 
Proposed  Limitations 

Section  4022(b)  of  the  Employee  Re¬ 
tirement  Income  Security  Act  of  1974 
(hereinafter  “the  Act”),  29  UB.C.  1322 
(b) ,  sets  forth  limitations  on  the  guaran¬ 
ty  of  benefit  payments  by  the  Pension 
Benefit  Guaranty  Corporation  (herein¬ 
after  “PBGC”).  These  limitations  apply 
to  those  benefits  described  In  Part  2605 
of  Chapter  XXVI  of  Title  29,  Code  of 
Federal  Regulations.  PBGC  now  proposes 
to  amend  Chapter  XXVI  of  Htle  29, 
Code  of  Federal  Regulations,  by  adding 
a  new  Part  2609  setting  forth  the  regula¬ 
tions  implementing  the  guarantee  limita¬ 
tions. 

This  proposed  regulation  was  pre¬ 
pared  by  the  staff  of  the  Pension  Bene¬ 
fit  Guaranty  Corporation.  With  the  un¬ 
derstanding  that  this  is  a  staff  document 
without  the  Board’s  endorsement  oi  the 
policies  underlying  it,  the  Board  of  Di¬ 
rectors  of  the  Corporation  authorized 
publication  of  this  proposed  regulation 
in  the  Federal  Register  to  invite  public 
comments  and  suggestions  that  will  as¬ 
sist  the  Board  In  its  consideration  of  the 
regulation  to  be  finally  ad<H>ted. 

Interested  persons  may  paiticipate  tn 
this  proposed  rulemakinig  by  submitting 
written  data,  views,  or  arguments  to  the 
Office  of  the  General  CounseL  Pension 
Benefit  Guaranty  Corporation,  Room 
7200,  2020  K  Stryt  NW..  Washington, 
D.C.  20006.  Each  person  submitting 
comments  should  Include  his  name  and 
address.  Identify  this  notice,  and  give 
reasons  for  any  recommendations.  Com¬ 
ments  should  be  submitted  on  or  before 
December  4, 1975.  Copies  of  written  com¬ 
ments  will  be  available  for  examination 
for  a  reasonable  period  by  interested  per¬ 
sons  in  the  Office  of  Communications  of 
the  PB(3C,  Room  No.  7100,  2020  K  Street 
NW.,  Washington,  D.C.  20006,  between 
the  hours  of  9  am.  and  4  p.m.  This  pro¬ 
posal  may  be  changed  in  light  of  the 
comments  received. 

The  basic  rule  of  the  guaranty  limita¬ 
tions,  as  provided  in  section  4022(b)  (3) 


1  Issued  on  the  date  set  forth  above, 
pursuant  to  a  resolution  of  the  Board  of 
Directors  approving  the  publication  of  these 
Proposed  regulations  and  authorizing  its 
Executive  Director  to  issue  same. 
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of  the  Act  and  implemented  by  proposed 
S  2609.3(a),  Is  one  which  ties  the  maxi¬ 
mum  guarantee  to  a  specific  form  of 
benefit  payable  at  a  specified  age  in  a 
specified  amount.  Tliat  is,  the  value  of 
the  benefits  guaranted  by  PBGC  can¬ 
not  exceed  the  value  of  a  single  life 
annuity  payable  in  monthly  installments 
commencing  at  age  65  in  the  lesser 
amount  of:  (1)  A  figure  based  on  the 
participant’s  highest  average  compensa¬ 
tion  during  a  5-year  i>eriod,  or  (2)  $750 
adjusted  for  changes  in  the  Social  Se¬ 
curity  contribution  and  benefit  base.  The 
current  adjusted  amount  is  $801.14. 
Moreover,  as  provided  in  proposed 
§  2609.3(b),  the  maximiun  guaranteed 
payments  made  by  PBGC  from  its  fimds 
to  any  person  or  with  respect  to  any  par¬ 
ticipant  cannot  exceed  the  guarantee 
maximum  set  forth  in  §  2609.3(a)  based 
on  the  adjusted  $750  figure. 

Many  pension  plans  provide  benefits 
in  forms  other  than  a  single  life  annuity 
and  the  benefits  may  be  payable  at  ages 
younger  than  65.  The  value  of  a  given 
monthly  benefit  in  a  form  other  than  a 
single  life  annuity  is  usually  more  than 
the  value  of  the  same  monthly  benefit 
payable  as  a  single  life  annuity,  and  thus 
the  guarantee  maximum  set  forth  in  pro¬ 
posed  5  2609.3(a)  (which  is  based  on  a 
single  life  armuity)  must  be  reduced  to 
reflect  the  greater  values  of  such  other 
benefit  forms.  For  example,  a  period  cer¬ 
tain  and  continuous  annuity  under  which 
a  benefit  is  payable  to  a  participant  for 
his  life,  but  for  not  less  than  a  specified 
period  of  time  whether  or  not  the  partic¬ 
ipant  dies  during  that  period,  has  a 
greater  value  than  a  single  life  annxiity 
where  payments  cease  upon  the  partici¬ 
pant’s  death,  whenever  it  occmrs.  Simi¬ 
larly.  a  benefit  payable  at  an  age  younger 
than  65  has  a  greater  total  value  then 
one  commencing  at  age  65. 

Therefore,  proposed  §  2609.4  sets  forth 
various  factors  to  be  applied  to  the 
monthly  amount  computed  under 
S  2609.4  monthly  amount  computed  un¬ 
der  §  2609.3  (a)  in  order  to  determine  the 
maximum  amount  of  the  monthly  benefit 
which  is  guaranteeable.  Proposed 
S  2609.4(c)  contains  the  age  adjustment 
factors  which  reduce  the  maximiun 
guarantee  when  a  benefit  becomes  pay¬ 
able  at  an  age  lower  than  65.  It  should  be 
noted  that  this  adjustment  will  reduce 
substantially  the  maximum  guarantee- 
able  benefit,  and  thus  may  sharply  cur¬ 
tail  the  guaranteed  monthly  benefit  of  a 
disabled  retiree  who  begins  receiving  his 
pension  benefit  at  an  age  below  65.  Like¬ 
wise,  the  guaranteed  benefit  of  a  sur¬ 
viving  spouse  would  be  reduced  greatly  if 
the  survivor  were  much  younger  than  the 
deceased  participant.  There  would  be  a 
similar  result  in  the  case  of  a  lifetime 
benefit  payable  to  a  surviving  child.  How¬ 
ever,  if  the  benefit  to  the  surviving  child 
is  payable  only  until  he  reaches  an  age 
specified  in  the  plan,  substantially  higher 
guaranteed  benefits  are  payable.  Such 
a  benefit  is  a  temporary  life  annuity,  and 
PBGC  will  provide  the  appropriate  ad¬ 
justment  factors  on  a  case-by-case  basis. 

It  Is  also  necessary,  in  the  case  of  a 
benefit  payable  to  a  participant  and  hls 
beneficiary,  to  adjust  the  guarantee 
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maximum  to  reflect  differences  In  age 
between  the  participant  and  beneficiary* 
Proposed  5  2609.4(e)  provides  the  factors 
to  be  used  to  adjust  for  age  differences. 

Proposed  §  2609.4(d)  sets  forth  the  ad¬ 
justment  factors  applicable  for  several 
of  the  most  common  benefit  forms  pay¬ 
able  in  monthly  installments.  Covered  by 
this  paragraph  are  period  certain  and 
continuous  annuities,  joint  and  survivor 
annuities  and  step-down  life  annuities, 
PBGC  will  provide  the  appropriate  ad¬ 
justment  f 8W!tors,  when  ne^ed,  for  bene¬ 
fit  forms  not  covered  in  this  paragraph. 

The  other  principle  guarantee  limita¬ 
tion  contained  in  section  4022(b)  of  the 
Act  applies  to  benefit  increases  that  have 
been  in  effect  for  less  than  five  years 
with  respect  to  participants  other  than 
substantial  owners  (as  defined  in  section 
4022(b)  (6)  and  to  aU  benefits  that  have 
been  in  effect  for  less  than  30  years  with 
respect  to  participants  who  are  substan¬ 
tial  owners.  The  definition  of  “benefit  in¬ 
crease”  contained  in  proposed  §  2609.2 
includes  not  only  increases  in  the 
amoimt  of  the  benefit  payable,  but  also 
advances  in  the  participants’  entitle¬ 
ment  to  the  benefit.  The  latter  types  of 
increase,  such  as  a  reduction  in  the  nor¬ 
mal  retirement  age  under  the  plan  or  a 
liberalization  of  the  plan’s  vesting  pro¬ 
visions,  increase  the  value  of  the  benefit 
to  the  participant  by,  in  the  examples 
given,  enabling  him  to  receive  his  bene¬ 
fit  at  an  earlier  age  or  entitling  him  to 
receive  a  greater  percentage  of  the  bene¬ 
fit  accrued  under  the  plan.  Inasmuch  as 
the  guarantee  limitations  are  keyed  to 
the  value  of  benefits,  plan  amendments 
which  produce  increases  In  value  are 
treated  as  benefit  Increases. 

Proposed  5  2609.5(c)  sets  forth  the 
method  for  computing  benefit  increases. 
Because  a  benefit  Increase  may  result 
from  a  plan  amendment  which  changes 
the  form  of  the  benefit  payable,  the 
formula  for  determining  the  benefit  in¬ 
crease  converts  the  old  benefit  form  to 
the  new  benefit  form.  This  enables  one 
to  determine  any  increase  in  value  cre¬ 
ated  by  the  change  in  benefit  form.  For 
plans  under  which  there  have  been  mul¬ 
tiple  benefit  increases,  the  amount  of 
each  increase  is  to  be  expressed  In  the 
form  of  the  benefit  provided  by  the  plan 
at  the  date  of  plan  termination,  calcu¬ 
lated  in  accordance  with  proposed 
§  2609.5(d) .  Because  Increases  in  bene¬ 
fits  due  solely  to  increases  in  credited 
service  do  not  constitute  a  "benefit  in¬ 
crease”  as  defined  in  §  2609.2,  all  calcu¬ 
lations  under  proposed  i  2609.5  (c)  and 
(d)  are  based  on  the  participant’s  total 
credited  service  to  the  date  of  plan 
termination. 

Proposed  §  2603 .6  sets  forth  the  phase- 
in  rule  for  benefit  Increases  payable  with 
respect  to  participants  other  than  sub¬ 
stantial  owners  (as  defined  in  section 
4022(b)  (6)  of  the  Act) .  Under  this  rule, 
the  amount  of  a  benefit  increase  that  Is 
guaranteed  depends  on  the  number  of 
full  years  prior  to  plan  termination  that 
the  benefit  Increase  has  been  in  effect. 
In  all  cases  benefit  increases  subject  to 
phase-in  will  be  fully  guaranteed  after 
they  have  been  in  effect  for  5  years.  The 


guarantee  is  phased-ln  at  an  annual 
rate  of  20  percent  of  the  amoimt  of  the 
Increase  or  $20  per  month,  whichever 
Is  greater.  To  the  extent  that  a  benefit 
Increase  causes  the  total  benefit  to  ex¬ 
ceed  the  guarantee  maximum  set  forth 
in  proposed  §  2609.3(a),  that  portion  of 
the  benefit  increase  is  not  included  in 
calculating  the  amount  of  the  benefit 
Increase  subject  to  the  phased-in  guar¬ 
antee.  If  there  are  multiple  benefit  in¬ 
crease  within  any  12-month  period  pre¬ 
ceding  the  date  of  plan  termination, 
those  increases  are  aggregated  for  the 
purpose  of  applsdng  the  phase-in  for¬ 
mula,  pursuant  to  proposed  §  2609.6(d). 

Proposed  §  2609.7  sets  forth  the  phase- 
in  rule  for  all  benefits  payable  with  re¬ 
spect  to  a  participant  who  is  a  substan¬ 
tial  owner.  Under  this  rule,  the  guarantee 
of  benefits  payable  with  respect  to  such 
a  participant  under  a  plan  in  which 
there  has  never  been  a  benefit  Increase 
(other  than  that  arising  from  the  adop¬ 
tion  of  the  plan)  is  phased-in  over  a 
20-year  period.  Further,  the  guarantee 
of  any  subsequent  benefit  increase  pay¬ 
able  with  respect  to  a  participant  who 
is  a  substantial  owner  is  also  phased-ln 
over  a  30-year  period,  commencing  with 
the  effective  date  of  the  Increase,  and 
the  gruarantee  of  all  such  benefit  in¬ 
creases  cannot  exceed  the  guarantee  of 
the  benefits  provided  under  the  original 
plan.  Finally,  as  under  the  5-year  phase- 
in  rule  a  benefit  increase  that  causes  the 
total  benefit  to  exceed  the  guarantee 
maximum  set  forth  in  proposed  $  2605.17 
(a)  is  not  guaranteed. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  amend  Chapter  XXVI  of 
Title  29,  Code  of  Federal  Regulations,  by 
adding  a  new  Part  2609  to  read  as 
follows: 

PART  2609— LIMITATIONS  ON 
GUARANTEED  BENEFITS 

Sec. 

2609.1  Purpose  and  scope. 

2609.2  Definitions. 

2609.3  Maximum  guaranteeable  benefit, 

2609.4  Computation  of  maximum  guaran¬ 

teeable  benefits. 

2609.5  Benefit  Increases. 

2609.6  Five-year  phase-in  of  benefit  guaran¬ 

tee  for  participants  other  than 
substantial  owners. 

2609.7  Phase-In  of  benefit  guarantee  for 

participants  who  are  substantial 
owners. 

2609 A  Effect  of  tax  disqualification. 

AxrraoBirr:  Secs.  4002(b)(3),  4022(b), 
Pub.  L.  93-406,  88  Stat.  1004,  1016-18  (29 
UB.C.  1302(b)  (3),  1322(b)) 

§  2609.1  Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to  de¬ 
scribe  the  limitations  on  benefits  guaran¬ 
teed  under  Part  2605  of  this  chapter  and 
to  provide  the  methods  for  applying  such 
limitations. 

(b)  ’This  part  applies  to  each  plan 
providing  benefits  guaranteed  under  Part 
2605  of  this  chapter. 

§  2609.2  Definitions. 

As  used  in  this  part: 

"Act”  means  the  Employee  Retirement 
Income  Security  Act  of  1974. 

"Annuity”  means  a  series  of  perlodlo 
paimients  to  a  participant  or  surviving 
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beneficiary  for  a  fixed  or  contingent 
period. 

“Benefit”  means  a  benefit  described  in 
Part  2605  of  this  chapter. 

“Benefit  Increase”  means  any  benefit 
arising  from  the  adoption  of  a  new  plan 
or  an  increase  In  the  value  of  benefits 
payable  arising  from  an  amendment  to 
an  existing  plan.  Such  Increases  Include, 
but  are  not  limited  to,  a  scheduled  In¬ 
crease  in  benefits  under  a  plan  or  plan 
amendment,  such  as  a  cost-of-living  in¬ 
crease,  and  any  change  in  plan  provi¬ 
sions  which  advances  a  participant’s  or 
beneficiary’s  entitlement  to  a  benefit, 
such  as  liberalized  participation  require¬ 
ments  or  vesting  schedules,  reductions  in 
the  normal  or  early  retirement  age  un¬ 
der  a  plan,  and  changes  in  the  form  of 
benefit  payments.  In  the  case  of  a  plan 
under  which  the  amount  of  benefits  de¬ 
pends  on  the  participant’s  salary  and 
the  participant  receives  a  salary  increase 
the  resulting  increase  in  benefits  to 
which  the  participant  becomes  entitled 
will  not,  for  the  purpose  of  this  part,  be 
treated  as  a  “benefit  increase.”  Similarly, 

In  the  case  of  a  plan  under  which  the 
amount  of  benefits  depends  on  the  par¬ 
ticipant’s  age  or  service,  and  the  par¬ 
ticipant  becomes  entitled  to  increased 
benefits  solely  because  of  advancement 
in  age  or  service,  the  increased  benefits 
to  which  the  participant  becomes  en¬ 
titled  will  not,  for  the  purpose  of  this 
part,  be  treated  as  a  “benefit  Increase.” 

“Cash  refund  annuity”  means  an¬ 
nuity  imder  which  if  the  participant  dies 
prior  to  the  time  when  he  has  received 
pension  payments  equal  to  a  fixed  sum 
specified  in  the  plan,  then  the  balance 
is  paid  as  a  lump-sum  death  benefit. 

“Installment  refund  annuity”  means 
an  annuity  under  which  if  the  partici¬ 
pant  dies  prior  to  the  time  he  has  re¬ 
ceived  pension  payments  equal  to  a  fixed 
sum  specified  in  the  plan,  then  the  bal¬ 
ance  is  paid  as  a  death  benefit  in  periodic 
Installments  equal  in  amount  to  the  par¬ 
ticipant’s  periodic  benefit. 

“Joint  and  survivor  annuity  (joint 
basis)  ”  means  an  annuity  which  is  pay¬ 
able  in  periodic  installments  to  a  par¬ 
ticipant  and  upon  his  death  or  the  death 
of  hs  beneficiary  is  payable  to  the  sur¬ 
vivor  for  the  sxirvivor’s  life  in  the  same 
or  in  a  reduced  amoimt. 

“Joint  and  survivor  annuity  (contin¬ 
gent  basis)  ”  means  an  annuity  which  is 
payable  in  periodic  installments  to  a  par¬ 
ticipant  for  his  life  and  upon  his  death  is 
payable  to  his  beneficiary  for  the  bene¬ 
ficiary’s  life  in  the  same  or  in  a  reduced 
amount. 

“PBGC”  means  the  Pension  Benefit 
Guaranty  Corporation. 

“Period  certain  and  continuous  annu¬ 
ity”  means  an  annuity  which  is  payable 
in  periodic  installments  for  the  partici¬ 
pant’s  life,  but  for  not  less  than  a  speci¬ 
fied  period  of  time  whether  or  not  the 
participant  dies  during  that  period. 

“Step-down  life  annuity”  means  an 
annuity  payable  in  a  certain  amount  for 
the  life  of  the  participant  plus  a  tempo¬ 
rary  additional  amount  payable  until  the 
participant  attains  an  age  specified  In 
the  plan. 


“Successor  plan”  means  a  plan  which 
covers  substantially  the  same  employees 
and  provides  substantially  the  same  ben- 
^ts  as  a  previously  established  plan. 

§  2609.3  Maximum  guaranteeable  bene¬ 
fit. 

(a)  General  limitation.  Benefits  pay¬ 
able  with  respect  to  a  participant  under 
a  plan  shall  be  guaranteed  only  to  the 
extent  that  such  benefits  do  not  exceed 
the  actuarial  value  of  a  benefit  in  the 
form  of  a  life  annuity  payable  in  monthly 
installments,  commencing  at  age  65  equal 
to  the  lesser  of  the  amounts  computed  in 
paragraphs  (a)  (1)  and  (2)  of  this  sec¬ 
tion. 

(1)  One-twelfth  of  the  participant’s 
average  annual  gross  Income  from  his 
employer  during  either  his  highest-paid 
5  consecutive  calendar  years  in  which  he 
was  an  active  participant  under  the  plan, 
or  if  he  was  not  an  active  participant 
throughout  the  entire  such  period,  the 
lesser  number  of  calendar  years  within 
that  period  in  which  he  was  an  active 
participant  under  the  plan. 

(1)  As  used  In  this  paragraph,  “gross 
Income”  means  “earned  income”  as  de¬ 
fined  in  section  911(b)  of  the  Internal 
Revenue  Code  of  1954,  determined  with¬ 
out  regard  to  any  community  property 
laws. 

(ii)  For  the  purposes  of  this  para¬ 
graph,  if  the  plan  is  one  to  which  more 
than  one  employer  contributes,  and  dur¬ 
ing  any  calendar  year  the  participant 
received  gross  income  from  more  than 
one  such  contributing  employer,  then  the 
amounts  so  received  shall  be  aggregated 
in  determining  the  participant's  gross 
income  for  the  calendar  year. 

(2)  $750  multiplied  by  the  fraction 

$13  266  *  ^  Social  Security 

contribution  and  benefit  base  determined 
under  section  230  of  the  Social  Security 
Act  in  effect  at  the  date  of  termination 
of  the  plan. 

(b)  Aggregate  payments  limitation.  If 
a  person  is  entitled  to  benefits  imder  two 
or  more  plans  or  with  respect  to  two  or 
more  participants,  or  if  more  than  one 
person  is  entitled  to  benefits  payable 
with  respect  to  one  participant,  the  ag¬ 
gregate  benefits  payable  by  PBGC  from 
its  funds  shall  be  limited  to  the  extent  set 
forth  in  paragraph  (a)  of  this  section 
computed  without  regard  to  the  provi¬ 
sions  of  paragraph  (a)  (1)  of  this  sec¬ 
tion.  The  limitation  contained  in  para¬ 
graph  (a)  of  this  section  shall  be  applied 
'  separately  to  each  plan  at  the  date  of  its 
termination,  and  the  amounts  payable 
by  PBGC  under  each  plan  shall  be  aggre¬ 
gated  up  to  Uie  limitation  contained  in 
this  paragraph. 

§  2609.4  Computation  of  maximum 
guaranteeable  benefits. 

(a)  General.  Where  a  benefit  is  pay¬ 
able  in  any  manner  other  than  as  a 
monthly  benefit  payable  for  life  com¬ 
mencing  at  age  65,  the  maximum  guar¬ 
anteeable  monthly  amount  of  such  bene¬ 
fit  shall  be  computed  by  applyhig  the  ap¬ 
plicable  factor  or  factors  set  forth  in 
paragraphs  (c)-(e)  of  this  section  to  the 


monthly  amount  computed  imder 
S  2609.3(a).  In  the  case  of  a  step-down 
Ufe  annuity,  the  maximum  guarantee- 
able  monthly  amount  of  such  benefit 
shall  be  computed  in  accordance  with 
paragraph  (f)  of  this  section. 

(b)  Application  of  adjustment  factors 
to  monthly  amount  computed  under 
S  2609.3(a) .  (1)  Each  percentage  Increase 
or  decrease  computed  under  paragraphs 

(c),  (d),  and  (e)  of  this  section  shall 
be  added  to  or  subtracted  from  a  base 
of  1.00,  and  the  resulting  amounts  shall 
be  multiplied. 

(2)  The  monthly  amount  computed 
under  §  2609.3(a)  shall  be  multiplied  by 
the  product  computed  pursuant  to  para¬ 
graph  (b)(1)  of  this  section  in  order 
to  determine  the  participant’s  and/or 
beneficiary’s  maximum  benefit  guaran¬ 
teeable. 

(c)  Annuitant’s  age  factor.  If  a  par¬ 
ticipant  or  the  beneficiary  of  a  deceased 
participant  is  entitled  to  and  chooses  to 
receive  his  benefit  at  an  age  younger  than 
65,  the  monthly  amount  computed  under 
§  2609.3(a)  shall  be  reduced  by  the  fol¬ 
lowing  amounts  for  each  month  up  to 
the  number  of  whole  months  below  age 
65  that  corresponds  to  the  later  of  the 
participant’s  age  at  the  date  of  plan 
termination  or  his  age  at  the  time  he 
begins  to  receive  the  benefit: 

For  each  of  the  60  months  immediately 
preceding  the  65th  birthday,  the  reduction 
shaU  be  Tiz  of  1  percent; 

For  each  of  the  60  months  immediately 
preceding  the  60th  birthday,  the  reduc¬ 
tion  shall  be  Viz  of  1  percent; 

For  each  of  the  120  months  Immediately 
preceding  the  65th  birthday,  the  reduction 
shall  be  2/12  of  1  percent;  and 
For  each  succeeding  120  month  period,  the 
monthly  percentages  reduction  shall  be 
of  that  used  for  the  preceding  120  month 
period. 

(d)  Factor  for  benefit  payable  in  a 
form  other  than  as  a  life  annuity.  When 
a  benefit  is  in  a  form  other  than  a  life 
annuity  payable  in  monthly  install¬ 
ments,  the  monthly  amount  computed 
under  §  2609.3(a)  shall  be  adjusted  by 
the  appropriate  factors  on  a  case-by¬ 
case  basis  by  PBGC.  This  paragrai^  sets 
forth  the  adjustment  factors  to  be  used 
for  several  common  benefit  forms  pay¬ 
able  in  monthly  Installments. 

(1)  Period  certain  and  continuous  an¬ 
nuity.  The  monthly  amount  computed 
under  §  2609.3(a)  shall  be  reduced  by  the 
following  amounts  for  each  month  of  the 
period  certain  subsequent  to  the  date  of 
plan  termination: 

For  each  month  up  to  60  months  deduct 
1/24  of  1  percent; 

For  each  month  beyond  60  months  deduct 
1/12  of  1  percent. 

(1)  A  cash  refund  annuity  shall  be 
treated  as  a  benefit  payable  for  a  period 
certain  and  continuous.  The  period  of 
certainty  shall  be  computed  by  dividing 
the  amoimt  of  the  lump-sum  refund  by 
the  lesser  of  the  maximum  monthly 
amount  guaranteeable  under  §  2609.3(a), 
computed  without  regard  to  the  pro¬ 
visions  of  this  paragraph,  and  the 
monthly  amount  to  which  the  partici¬ 
pant  is  entitled  under  the  terms  of  the 
plan. 
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(il)  An  Installment  refimd  annuity 
shall  be  treated  as  a  benefit  payable  for 
a  period  certain  and  continuous.  The 
period  of  certainty  shall  be  computed 
by  dividing  the  amoimt  of  the  remain¬ 
ing  refund  by  the  lesser  of  the  maximum 
monthly  amount  guaranteeable  under 
§  2609.3(a).  computed  without  regard  to 
the  provisions  of  this  paragraph,  and  the 
monthly  amount  to  which  the  partici¬ 
pant  is  entitled  under  the  terms  of  the 
plan. 

(2)  Joint  and  survivor  annuity  (con¬ 
tingent  basis).  The  monthly  amount 
computed  under  §  2609.3(a)  shall  be  re¬ 
duced  by  an  amount  equal  to  10  percent 
plus  1%  of  1  percent  for  each  per¬ 
centage  point  in  excess  of  50  percent  of 
the  participant’s  benefit  that  will  con¬ 
tinue  to  be  paid  to  the  beneficiary.  If  the 
benefit  payable  to  the  beneficiary  is  less 
than  50  percent  of  the  participant’s 
benefit,  PBCJC  shall  provide  the  a^'ust- 
ment  factors  to  be  used. 

(3)  Joint  and  survivor  annuity  (joint 
basis).  The  monthly  amount  computed 
rmder  §  2609.3(a)  shall  be  reduced  by  an 
amount  equal  to  A  of  1  percent  for 
each  percentage  point  in  excess  of  50 
percent  of  the  participant’s  original 
benefit  that  will  continue  to  be  paid  to 
the  survivor.  If  the  benefit  payable  to  the 
survivor  is  less  than  50  percent  of  the 
rarticlpant’s  original  benefit,  PBC3C  shall 


provide  the  adjustment  factors  to  be 
used. 

(e)  When  a  benefit  is  payable  in  a 
form  described  in  paragraphs  (d)  (2)  or 
(3)  of  this  section,  and  the  beneficiary’s 
age  is  different  from  the  participant’s 
age,  the  monthly  amoimt  computed  im- 
der  §  2609.3(a)  shall  be  adjusted  by  the 
following  amoimts: 

If  the  beneficiary  Is  younger  than  the  par¬ 
ticipant,  deduct  1  percent  for  each  year  of 
the  age  difference; 

If  the  beneficiary  is  older  than  the  partici¬ 
pant,  add  of  1  percent  for  each  yetir  of 
the  age  difference. 

In  computing  the  difference  in  ages, 
years  over  65  years  of  age  shall  not  be 
counted. 

(f)  Step-down  life  annuity.  (1)  The 
temporary  additional  amount  payable 
under  a  step-down  life  annuity  shall  be 
converted  to  a  life  annuity  payable  in 
monthly  installments  by  multiplying  the 
appropriate  factor  based  on  the  partic¬ 
ipant’s  age  and  the  number  of  remain¬ 
ing  years  of  the  temporary  additional 
benefit  by  the  amount  of  the  temporary 
additional  benefit.  'The  factors  to  be  used 
are  set  forth  in  the  table  below.  The 
amount  of  the  monthly  benefit  so  calcu¬ 
lated  shall  be  added  to  the  level  amoimt 
of  the  monthly  benefit  payable  for  life 
to  determine  the  level-life  annuity  that 
is  equivalent  to  the  step-down  life  an¬ 
nuity. 


to  a  participant  other  than  a  substantial 
owner  (as  lefined  in  section  4022(b)  (6) 
(A)  of  the  Act),  which  have  been  in 
effect  for  less  than  five  years  preceding 
the  date  of  plan  termination,  and 
(2)  To  all  benefit  iincreases  payable 
with  respect  to  a  substantial  owner, 
which  have  been  in  effect  for  less  than 
30  years  preceding  the  date  of  plan  ter¬ 
mination. 

(b)  General  rule.  Benefit  increases 
described  in  paragraph  (a)  of  this  sec¬ 
tion  shall  be  guaranteed  only  to  the  ex¬ 
tent  provided  in  §  2609.6  with  respect  to 
a  participant  other  than  a  substantial 
owner  and  in  ?  2609.7  with  respect  to  a 
participant  who  is  a  substantial  owner. 

(c)  Computation  of  guaranteeable 
benefit  increases.  Except  as  provided  in 
paragraph  (d)  of  this  section  pertaining 
to  multiple  benefit  increases,  the  amount 
of  a  guaranteeable  benefit  increase  shall 
be  the  amount,  if  any,  by  which  the 
monthly  benefit  calculated  pursuant  to 
paragraph  (c)(1)  of  this  section  exceeds 
the  monthly  benefit  calculated  pursuant 
to  paragraph  (c)(3)  of  this  section. 

(1)  Determine  the  lesser  of  (i)  the 
monthly  benefit  payable  under  the  terms 
of  the  plan  subsequent  to  the  increase, 
using  service  credited  to  the  date  of  plan 
termination  or  (ii)  the  maxirnmn  month¬ 
ly  benefit  guaranteeable  imder  S  2609.3 
(a)  subsequent  to  the  increase,  using 
service  credited  to  the  date  of  plan  ter¬ 
mination; 

(2)  Determine,  in  accordance  with  the 
provisions  of  §  2609.4,  the  factors  which 
would  be  used  to  calculate  the  monthly 
maximum  benefit  guaranteeable  imder 
the  plan  prior  to  the  increase,  and  state 
those  factors  in  the  manner  set  forth  in 
§  2609.4(b)(1); 

(3)  Multiply  the  monthly  benefit  pro¬ 
vided  under  the  plan  prior  to  the  increase 
based  on  service  credited  to  the  date  of 
plan  termination  by  a  fraction,  the  nu¬ 
merator  of  which  is  the  product  of  the 
factors,  stated  in  the  manner  set  forth 
in  §  2609.3(b)  (1) ,  used  in  the  calculation 
under  paragraph  (c)  (2)  of  this  section 
and  the  denominator  of  which  is  the 
product  of  the  factors  computed  pur¬ 
suant  to  paragrraph  (c)  (3)  of  this  sec¬ 
tion. 

(d)  Multiple  benefit  increases.  (1) 
Where  there  has  been  more  than  one 
benefit  increase  described  in  paragraph 
(a)  of  this  section,  the  amounts  of  guar¬ 
anteeable  benefit  increases  shall  be  cal¬ 
culated  beginning  with  the  earliest  in¬ 
crease,  and  each  such  amount  (except 
for  the  amount  resulting  from  the  final 
benefit  increase.) shall  be  multiplied  by  a 
fraction,  the  numerator  of  which  is  the 
product  of  the  factors,  stated  in  the  man¬ 
ner  set  forth  in  §  2609.4(b)  (1),  used  to 
calculate  the  monthly  maximum  guar¬ 
anteeable  benefit  under  S  2609.3(a)  and 
the  denominator  of  which  is  the  product 
of  the  factors  used  in  the  calculation  un¬ 
der  paragraph  (c)  (2)  of  this  section. 

(2)  Each  benefit  increase  shall  be 
treated  separately  for  the  purposes  of 
§  2609.6,  except  as  otherwise  provided  in 
§  2609.6(d)  and  for  the  purposes  of 
§  2609.7,  as  appropriate. 

(e)  For  the  purposes  of  this  part,  a 
benefit  increase  is  deemed  to  be  in  effect 


Factors  for  converting  temporary  additional  benefit  under  stepdown  life  annuity 


Ape  of  participant  at  the  later  Number  of  years  temporary  additional  benefit  is  payable  under  the  plan 
of  the  date  the  temporary  addi*  as  of  the  date  of  plan  termination 

Uonal  benefit  oommencea  or  the - - 


date  of  plan  termination  > 

1 

2 

8 

4 

5 

6 

7 

8 

9 

10 

45 . 

..  aoBo 

a  117 

a  170 

a220 

a288 

0.315 

0.355 

0.395 

0.435 

0.475 

4« . 

..  .061 

.119 

.173 

.224 

.273 

.321 

.362 

.403 

.444 

.485 

47 . 

..  .062 

.121 

.176 

.228 

.278 

.327 

.369 

.411 

.453 

.495 

48 . 

..  .063 

.123 

.179 

.232 

.283 

.333 

.876 

.419 

.462 

.605 

49.. . 

.064 

.125 

.182 

.236 

.288 

.339 

.383 

.427 

.471 

.515 

80 . 

..  .065 

.127 

.185 

.240 

.293 

.345 

.390 

.435 

.480 

.525 

61 . 

..  .066 

.129 

.188 

.244 

.298 

.851 

.897 

.443 

.489 

.635 

52 . 

.067 

.131 

.191 

.248 

.303 

.357 

.404 

.451 

.498 

.646 

6S . 

.068 

.133 

.194 

.252 

.308 

.363 

.411 

.460 

.507 

.6.55 

64 . 

..  .069 

.135 

.197 

.256 

.313 

.369 

.418 

.467 

.516 

.665 

65 . 

..  .070 

.137 

.200 

.260 

.318 

.375 

.425 

.475 

.625 

.675 

fifi  .  .  .  . 

..  .072 

.141 

.206 

.268 

.328 

.387 

.439 

.491 

.543  . 

..  .074 

.145 

.212 

.276 

.338 

.399 

.453 

.607  . 

68 . 

..  .076 

.140 

.218 

.284 

.348 

.411 

.467 

■ 

69 . 

..  .078 

.153 

.224 

.292 

.358 

.423 

Ml 

..  .080 

.157 

.230 

.300 

.368 

..  .082 

.161 

.236 

.308  . 

62  . 

..  .084 

.165 

.242  . 

Ml 

..  .086 

.160  . 

64 . 

..  .088 

>  Age  of  participant  is  his  age  at  his  last  birthday. 

Note.— If  the  benefit  is  payable  for  less  than  1  year,  the  appropriate  factor  is  obtained  by  multiplying  the  factor 
(or  I  year  by  a  fraction,  the  numerator  of  which  is  the  number  of  months  the  benefit  is  payable,  and  the  denominator 
of  which  is  12.  If  the  benefit  is  payable  for  1  or  more  whole  years,  nlus  an  additional  number  of  months  less  than  12, 
the  appropriate  (actor  is  obtained  by  linear  interpolation  between  the  (actor  (or  the  number  of  whole  years  the  benefit 
is  payable  and  the  factor  lor  the  next  year. 

tomporary  additional  b^efit  and  the 
amount  of  the  monthly  benefit  payable 
for  life,  respectively,  shall  bear  the  same 
ratio  to  the  monthly  amount  of  the  tem¬ 
porary  additional  benefit  and  the  month¬ 
ly  benefit  payable  for  life  provided  under 
the  plan,  respectively,  as  the  monthly 
benefit  calculated  pursuant  to  paragraph 
(f )  (2)  of  this  section  bears  to  the  month¬ 
ly  benefit  calculated  pursuant  to  para¬ 
graph  (f)  (1)  of  this  section. 

§  2(>09.5  Benefit  increases. 

(a)  Scope.  This  section  applies: 

(1)  To  all  benefit  increases,  as  de¬ 
fined  in  §  2609.2,  payable  with  respect 


(2)  If  a  participant  is  entitled  to  and 
chooses  to  receive  a  step-down  life  an¬ 
nuity  at  an  age  younger  than  65,  the 
monthly  amount  computed  imder 
I  2609.3(a)  shall  be  adjusted  by  apply¬ 
ing  the  factors  set  forUi  in  paragraph 
(c)  of  this  section  in  the  manner  de¬ 
scribed  in  paragraph  (b)  of  this  section. 

(3)  If  the  level-life  monthly  benefit 
calculated  pursuant  to  paragrai^  (f)  (1) 
of  this  section  exceeds  the  monthly 
amount  calculated  pursuant  to  para¬ 
graph  (f)  (2)  of  this  section,  then  the 
monthly  maximum  benefit  guarantee- 
able  shall  be  a  step-down  life  annuity 
under  which  the  monthly  amount  of  the 
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commencing  on  the  later  of  its  adoption 
date  or  its  effective  date. 

§  2609.6  Five-year  phase-in  of  benefit  ' 
guarantee  for  participants  other  than 
substantial  owners. 

(a)  Scope.  This  section  applies  to  the 
guarantee  of  benefit  increases  which 
have  been  in  effect  for  less  than  five 
years  with  respect  to  participants  other 
than  substantial  owners,  as  defined  in 
section  4022(b)(6)(A)  of  the  Act. 

(b)  Phase-in  formula.  The  amount  of 
a  benefit  increase  computed  pursuant  to 
§  2609.5  shall  be  guaranteed  to  the  extent 
provided  in  the  following  formula; 

The  number  of  years  the  benefit  Increase 
has  been  In  effect,  not  to  exceed  five,  multi¬ 
plied  by  the  greater  of  ( 1 )  20  percent  of  the 
amount  computed  pursuant  to  S  2609.5;  or 
(2)  $20  per  month. 

(c)  Computation  of  years.  In  com¬ 
puting  the  number  of  years  a  benefit  in¬ 
crease  has  been  in  effect,  each  complete 
12-month  period  prior  to  the  date  of 
termination  during  which  such  benefit 
increase  was  in  effect  shall  constitute 
one  year. 

(d)  Multiple  benefit  increases.  In  ap¬ 
plying  the  formula  contained  in  para¬ 
graph  (b)  of  this  section,  multiple  bene¬ 
fit  increases  within  any  12 -month  period 
prior  to  the  date  of  termination  and  cal¬ 
culated  from  that  date  shall  be  aggre¬ 
gated  and  treated  as  one  benefit  increase. 

(e)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  a  benefit 
increase  described  in  paragraph  (a)  of 
this  section  shall  be  guaranteed  only  if 
PBCjrC  determines  that  the  plan  was 
terminated  for  a  reasonable  business 
purpose  and  not  for  the  purpose  of  ob¬ 
taining  the  payment  of  benefits  by  PBGC. 

§  2609.7  Phase-in  of  benefit  guarantee 
for  participants  who  are  substantial 
owners. 

(a)  Scope.  This  section  shall  apply  to 
the  guarantee  of  all  benefits  described  in 


Part  2605  of  the  chapter  with  respect  to 
participants  who  are  substantial  owners, 
as  defined  in  section  4022(b)(6)  (A),  at 
the  date  of  plan  termination  or  who  were 
substantial  owners  at  any  time  within 
the  5-year  period  preceding  that  date. 

(b)  Phase-in  formula  when  there  have 
been  no  benefit  increases.  Benefits  pro¬ 
vided  by  a  plan  under  which  there  has 
been  no  benefit  increase  as  defined  in 
§  2609.2,  other  than  the  adoption  of  the 
plan,  shall  be  guaranteed  to  the  extent 
provided  in  the  following  formula: 

The  monthly  amount  computed  under 
S  2609.3(a)  multiplied  by  a  fraction  not  to 
exceed  1,  the  numerator  of  which  Is  the  num¬ 
ber  of  full  years  prior  to  the  date  of  plan 
termination  that  the  substantial  owner  was 
an  active  participant  under  the  plan,  and 
the  denominator  of  which  is  30. 

(c)  Phase-in  formula  when  there  have 
been  benefit  increases.  If  there  has  been 
a  benefit  increase  under  the  plan  as  de¬ 
fined  in  §  2609.2,  other  than  the  adoption 
of  the  plan,  benefits  provided  by  each 
such  increase  shall  be  guaranteed  to  the 
extent  provided  in  the  following  for¬ 
mula: 

The  amount  of  the  guaranteeable  benefit 
Increase  computed  under  §  2609.5  multiplied 
by  a  fraction  not  to  exceed  1,  the  numerator 
of  which  Is  the  number  of  full  years  prior 
to  the  date  of  termination  that  the  benefit 
increase  was  in  effect  and  during  which  the 
substantial  owner  was  an  active  participant 
under  the  plan,  and  the  denominator  of 
which  Is  30.  However,  in  no  event  shall  the 
total  benefits  guaranteed  under  all  such 
benefit  Increases  exceed  the  benefits  which 
are  guaranteed  under  paragraph  (b)  of  this 
section  with  respect  to  a  plan  described 
therein. 

§  2609.8  Effect  of  tax  disqualification. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  benefits 
accrued  under  a  plan  after  the  date  on 
which  the  Secretary  of  the  Treasury  or 
his  delegate  issues  a  notice  that  any 
trust  which  is  part  of  the  plan  no  longer 


meets  the  requirements  of  section  401(a) 
of  the  Internal  Revenue  Code  of  1954  or 
that  the  plan  no  longer  meets  the  re¬ 
quirements  of  section  404(a)  of  the  Code 
or  after  the  date  of  adoption  of  a  plan 
amendment  that  causes  the  issuance  of 
such  a  notice  shall  not  be  guaranteed 
under  this  part. 

(b)  Exceptions.  The  restriction  on  the 
guarantee  of  benefits  set  forth  in  para¬ 
graph  (a)  of  this  section  shall  not  apply 
if: 

(1)  The  Secretary  of  the  Treasury  oi 
his  delegate  issues  a  notice  stating  that 
the  original  notice  referred  to  in  para¬ 
graph  (a)  of  this  section  was  erroneous: 

(2)  The  Secretary  of  the  Treasury  or 
his  delegate  finds  that,  subsequent  to  the 
issuance  of  the  notice  referred  to  in 
paragraph  (a)  of  this  section,  appropri¬ 
ate  action  has  been  taken  with  respect 
to  the  trust  or  plan  to  cause  it  to  meet 
the  requirements  of  section  401(a)  or  404 
(a)(2),  respectively,  and  issues  a  subse¬ 
quent  notice  stating  that  the  trust  or 
plan  meets  such  requirements:  or 

(3)  The  plan  amendment  is  revoked 
retroactively  to  its  original  effective 
date. 

Issued  in  Washington,  D.C.,  this  30th 
day  of  October,  1975. 

Steven  E.  Schanes, 
Executive  Director,^ 
Pension  Benefit  Guaranty  Corporation. 

Henry  Rose, 

Secretary,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc.75-29638  Filed  ll-3-75;8;45  am] 


1  Issued  on  the  date  set  forth  above,  pursu¬ 
ant  to  a  resolution  of  the  Board  of  Directors 
approving  the  publication  of  these  proposed 
regulations  and  authorizing  its  Executive  Di¬ 
rector  to  Issue  same. 
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